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From the Beginning... 


New York’s first bank has been so organized that senior officers take a personal 


interest in meeting clients’ requirements. You will find this individualized 
attention especially valuable in estate, trust and investment matters. 


THE BANK OF NEW YORK 


Trust Powers Since 7830 


Main Office: 48 WALL ST. * Uptown Offices: 530 FIFTH AVE. * MADISON AVE. AT 63rd * MADISON AVE. AT 73rc 


Member Federal Deposit Insurance Corporation 





THE WASH THAT STOPPED THE DRAIN 


More than fifty years ago, U. S. Steel scientists found a way to reclaim the iron particles in low 
grade ores by washing away the useless sandy particles. Thus they obtained a high grade ore 
from a low grade one—which early miners had pushed aside as worthless. In 1910, they built 
their first plant to handle this job of ore beneficiation, because they knew that even vast ore 
deposits like those of the Mesabi Range in Minnesota would soon be drained if only the richest 
ores were scooped out to feed our steel-hungry economy. 


Today, more than \% of all the iron ore shipped out of Minnesota is beneficiated ore. And 
U. S. Steel’s research work on ore beneficiation is still going on to find even better ways to 
utilize and stretch our ore deposits. USS is a registered trademark 


United States Steel 
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In creative investment management, statistics are just the beginning. 
Today, more than ever, a sound appraisal of all factors is essential. 
Whether you are concerned with your own investment holdings 

or those of your clients, we invite you to discuss our investment 
services with one of our trust officers. 


The booklet shown above is available on request. 


Guaranty Trust Company 
of New York 140 BROADWAY, NEW YORK 15 


Capital Funds in excess of $400,000,000 


Fifth Ave. at 44th St., New York 36 * Madison Ave. at 60th St., New York 21 


40 Rockefeller Plaza, New York 20 London «¢ Paris ¢ Brussels 
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Cover Picture . . . Wilshire Boulevard in 
Los Angeles, host city to the 81st annual 
meeting of the American Bar Association, 
whose Probate and Trust Law Divisions’ 
proceedings are reported in this issue. These 
Divisions, and the Convention as a whole, 
reported a record attendance . . . Los An- 
geles is the natural business, fiduciary and 
legal center for the southern part of a 
State that has contributed to the nation 
three Supreme Court Justices (including 
the present Earl Werren) and has per- 
sonal trust assets in the neighborhood of 
$6.7 billion. More than 500 nationally 
known companies operate branch plants 
in Los Angeles and the city boasts 11 ac- 
credited colleges and universities, including 
three law schools . . . Los Angeles also 
welcomed this year the Western Regional 
Trust Conference of the American Bankers 
Association, which will be reported in 
November. 
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CORRESPONDENCE 


Insurance in Benefit Plans 


The insurance medium for _profit- 
sharing and pension plans is a good 
medium and should be able to get its 
share in competition with another good 
medium, the trust-fund type, without 
requiring the misleading and incorrect 
statements made by this article on “In- 
suring Uninsured Employee Benefit 
Plans” in the August issue. 


In his 13th item, the author says that 
an actuary for a pension plan must 
each year “certify to the Treasury De- 
partment as to its actuarial soundness,” 
and, in another paragraph he says 
“actuarially sound as required by law.” 
Neither the “each year” requirement 
nor the “actuarially sound” criterion 
are called for by the law. It is usual, and 
advisable, to have an annual valuation, 
but it is not mandatory. The Internal 
Revenue Service disclaims a require- 
ment of actuarial soundness and is con- 
cerned that merely because a plan is 
“approved” for tax-deductibility it is 
taken to carry a government stamp of 
actuarial soundness. Actually, IRS is 
fearful that the author’s viewpoint is 
all too frequently the case. 


The author implies that consulting ac- 
tuaries frequently assume high mortal- 
ity, severance and/or interest rates to 
understate the true costs. I have not 
encountered such “fudging” of figures 
by qualified consulting actuaries. On 
the contrary, in some cost estimates for 
deposit-administration plans prepared 
by insurance companies, I have seen 
obviously high withdrawal (severance) 
rates used to drive down the costs. All 
actuaries — insurance and consulting — 
who are members of the Society of 
Actuaries are under a “code of ethics” 
from which Guides 7 and 8 read as 
follows: 


“7, The member will submit un- 
qualifiedly an actuarial calculation, 
certificate, or report only if he knows 
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it to be based on sufficiently reliable 
data and on actuarial assumptions 
and methods that, in his judgment, 
are consistent with the sound princi- 
ples expounded in the course of study 
of the Society, or in recognized texts, 
sources or precedents relevant to the 
subject at hand. In the absence of 
such knowledge, or if the member be- 
lieves that other expert review is 
also desirable, his submission will in- 
clude appropriate qualification of his 
findings. 

“8. The member will recommend for 
the use of his client or employer, 
premium or contribution rates, divi- 
dends, standards of valuation, or 
other related actuarial functions only 
if, in his opinion, they are based on 
adequate and appropriate assumptions 


and methods. If, nonetheless, other 
assumptions or methods are specified 
by the client or employer, the mem- 
ber will include a qualification there- 
on in any applicable certification, com- 
munication, or report which he may 
be called upon to issue over his name.” 


In his 19th item the author states that 
joint and survivorship options are 
“usually available only in connection 
with the contracts of a life insurance 
company.” This is not so; any number 
of trust-fund plans offer options and 
more flexible ones than generally in- 
cluded in insurance contracts. For ex- 
ample, a recent study published in a 
Monthly Labor Review (Aug. 1958, p. 





The KANAWHA VALLEY BANK 


CAPITAL $1,500,000.00 


SURPLUS $2,500,000.00 


Member Federal Reserve System 


CHARLESTON 26, 


WEST VIRGINIA 


MEMO TO LAWYERS: — We have been building 


with the Magic Valley for 90 years... 


offering complete trust services for 


corporations and individuals. 
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851) shows that of 100 plans under col. 
lective bargaining, 69 were trust-fund 
plans, 43 contained the joint option so 
that it is clear that at least 12 of the 
trust-fund type in this sample must have 
the option. Practically all pension agree. 
ments in the steel industry carry the 
option and practically all of these plans 
are financed through a bank trustee. 
Speaking of profit-sharing plans, the 
author says “diversification of invest- 
ments in a small profit-sharing trust js 
impossible . . .” There are many small 
plans that use mutual funds, or common 
or pooled trusts set up by a bank 
trustee. This allows more diversification 
than can the insurance company since 
such media utilize the equity field as 
well as other investments. 
Dorrance C. Bronson, 
Actuary, The Wyatt Company 
Washington, D.C. 


A A A 
Andrews President of C.L.U.’s 
William H. An- 





drews, Jr., was 
elected president 
of the American 


Society of Char- 
tered Life Under- 
writers at the an- 
nual meeting last , & 
month in Dallas. — w. H. Anprews, Jr. 
Mr. Andrews, man- 

ager in Greensboro, N. C., for Jefferson 
Standard Life, is a past president of 
the National Association of Life Under- 
writers. 


Herbert W. Florer, general agent in 
Boston for Aetna Life, was elected secre- 
tary of the Society. Other officers whose 
election by mail ballot was announced 
by tellers are: first vice president, Rob- 
ert L. Woods, general agent in Los An- 
geles for Massachusetts Mutual Life; 
second vice president, Lillian G. Hogue, 
with New York Life in Detroit; and 
treasurer, Frederick W. Floyd, general 
agent in Gloucester City, N. J., for Life 
Insurance Co. of Virginia. 

Membership of the American Society, 
which now comprises 108 local C.L.U. 
chapters across the country, was al- 
nounced as 4,716. 


Retiring president Eugene C. DeVol, 
general agent in Philadelphia for Na 
tional Life of Vermont, presided over 
the business meeting which heard Dr. 
S. S. Huebner, pioneer insurance edu: 
cator and President Emeritus of the 
American College of Life Underwriters. 
deliver an address “Where Are We Go 
ing CLU-Wise in the Next 25 Years?” 
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AN EXECUTOR IS LESS LIKELY TO BE SUR- 
CHARGED if he refuses to perform an execu- 
tory contract of his decedent than if he 
performs. This is the opinion expressed by 
Professor Lewis M. Simes at the annual 
meeting in Los Angeles of the American Bar 
Association's Section of Real Property 
Probate and Trust Law. Thus the title of 
his talk — "Rights of Personal Representa- 
tive to Breach Executory Contract of De- 
cedent" — is not so paradoxical as it may 
seem in the Hohfeldian sense of rights, 
powers, privileges and immunities...The 
survivor purchase agreement is an effec- 
tive and often essential tool for pre- 
probate business planning, and such tax 
problems as exist will be minimized if the 
instrument follows well established pat- 
terns, according to George J. Laikin...A 
panel of local lawyers brought out the 
many problems — and some solutions — in- 
volved when a non-resident owns property 
in California....These discussions, as 
well as the other proceedings of the Pro- 
bate and Trust Law Divisions, are pub- 
lished in this issue. 


AGENT FOR INDIVIDUAL EXECUTORS AND TRUS- 
TEES is one of the most logical and useful 
services trust institutions can perform. 
With their experience in the many invest- 
ment and business problems that arise in 
estate and trust administration, they are 
in an excellent position to aid lawyers 
and other individual fiduciaries in round- 
ing out the protection to which benefici- 
aries are entitled in this complex and 
‘t-moving economy. The matter of fees 

custody, investment advisory and other 
ney services, which often provide more 
© €arnings than do executorships, should 
covered by the instrument, so that 
re will be no question as to the 
“chority of the fiduciary to charge the 
ate or trust therefor. Where special 
iSiderations require naming an indi- 
jual, it would be judicious to designate 
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& bank-agent successor fiduciary, as it 
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would have gained familiarity with the 
property and persons while performing the 
agency functions. 


CANADA HAS SWITCHED FROM SUCCESSION 
DUTIES to an estate tax under the bill 
recently enacted. A number of changes were 
made in the original proposal described in 
the May issue by R. A. Knighton, who will 
analyze the final version in November. 


TRUST BUSINESS CAN BE PROFITABLE IF.... 
With some $25 billion of pension and pro- 
fit sharing business, on the books and an 
annual "backlog" of about $4 billion for 
the foreseeable future, trust institutions 
have a real opportunity to put their op- 
erations in the solid black and end their 
humiliating position as the poor relations 
of commercial banking. The corporation of- 
ficials who have set up these funds are 
cost and profit conscious, they know it, is 
poor business for anyone to continue sell- 
ing goods or services at a loss or negli- 
gible profit margin........Bank manage- 
ment should exercise equally good business 
practice and stop making the trust depart- 
ment a loss leader to get or hold commer- 
cial accounts on a bargain-basement basis. 
Rather it should assure that fees set are 
adequate to cover costs plus. Sometimes 
this may require, on a new account, leav- 
ing fees open for negotiation after a 
year's operating experience or renegotia- 
tion of existing accounts. In any event, 
this service offers a new chance to put 
the trust department on a sound paying 
basis, if the same policy is also applied 
to personal trusts. 


LEAN PROFITS FOR NUCLEAR ENERGY industry 
for next five years are seen by Dr. Karl 
Mayer, against the background of the re- 
cent 2nd International Conference on 
Peaceful Uses of the Atom, held in Geneva. 
Long term prospects, however, loom large 
as technological breakthroughs broaden 
the area of profitable application. (See 
p-.- 968.) 











A MODEL ACT FOR INCORPORATION AND OPERA- 
TION of a Mutual Trust Investment Company 
was approved by the Executive Committee of 
the Trust Division, American Bankers Asso- 
ciation, at the annual meeting last month. 
Patterned after the New York law under 
which the Bank Fiduciary Fund has been 
functioning since 1955, the Act permits 
corporate fiduciaries within a state to 
form and invest fiduciary funds in invest- 
ment companies managed by the participat- 
ing institutions under the supervision of 
the State banking authority. The company 
is designed particularly for the smaller 
trust companies whose volume does not 
justify creation of a common trust fund. 


BANK STOCKS RISE IN FAVOR AND PRICE as 
investors scan yields Superior to most top 
quality industrial stocks. Their record of 
dividend stability is enhanced by a moder- 
ate growth factor as well, as total earn- 
ing assets tend to rise with the expanding 
economy. (Page 961.) 


PENSION PLANS QUALIFIED FOR TAX EXEMP- 
TION during the first half of 1958 ex- 
ceeded the number for the corresponding 
period last year. The latest total was 
2,127 as against 1,897 — a 12% increase. 
Profit sharing plans showed a greater pro- 
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MAIN AT JEFFERSON 


MEMBER FEDERAL DEPOSIT INSURANCE CORPORATION 











SINCE THE INITIAL INVESTMENT SEMINAR REPORT 1\ 
the June 1957 issue of TRusTs AND EsTaTEs, top official 
of thirteen corporations have discussed with trust invest. 
ment officers problems of their industries and companies 
The series will resume with a report on Diamond Gardne: 
Corp. in the November issue. 








Houston Bank & Trust 


Texas’ Oldest Trust Company 


portionate gain, up 15% to 1,633 qualifi- 
cations in the first six months of this 
year...Terminations approved by the In- 
ternal Revenue Service also rose, jumping 
from 79 to 113 for pension plans but only 
77 to 80 for profit sharing plans. 


WISCONSIN'S RECENTLY ENACTED LAW provid- 
ing for the creation of testamentary life 
insurance trusts is being seriously con- 
Sidered by 17 other states, it was brought 
out at the trust sessions of the Financial 
Public Relations Association annual con- 
vention. The statute, which is the result 
of the joint efforts of corporate fidu- 
ciaries, insurance companies with home 
offices in the state and the Bar Associa- 
tion, is designed to overcome several 
legal obstacles which had stood in the 
way of passing insurance proceeds directly 
to the trustee named in a will rather than 
through the estate. Highlights of the 
meeting appear at page 98l. 
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What does a lawyer 


Ricuarp H. West, Chairman of the Board 
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look for? 


“T like to bring my clients,” a lawyer told us, 
“to a trust department where they feel at home — 
and most particularly where they feel that one man 
is familiar with all their affairs. The effect of being 
‘passed around’ can be most disturbing, particularly 
to widows and to men who may be relatively inex- 


perienced in business affairs.” 


We agree. Whether we are serving as executor or 
co-executor, as trustee or co-trustee, as custodian ot 
securities or investment advisor, we firmly believe— 
that keeping your client comfortable and at ease in 
what may be unfamiliar surroundings is as impor- 
tant, in the rendering of a quality service, as the 


actual execution of your client’s business. 


IRVING TRUST COMPANY 


One Wall Street, New York 15, N.Y. 


Capital Funds over $130,000,000 Total resources over $1,600,000,000 


Epwarp J. Veitcu, Vice President in Charge, Personal Trust Division 


MEMBER FEDERAL DEPOSIT INSURANCE CORPORATION 


Georce A. Murpny, President 


867 











Proceedings of American Bar Association 


PROBATE AND TRUST LAW DIVISIONS 


JHE RECORD ATTENDANCE AT THE 

8lst annual meeting of the Ameri- 
can Bar Association in Los Angeles was 
reflected at the sessions of the Section 
of Real Property, Probate and Trust 
Law, held August 25-26 at The Ambas- 
sador Hotel. 

The first session Monday afternoon 
was assigned to the Probate Division, 
with Director J. Pennington Straus of 
Philadelphia presiding. Following sum- 
maries of reports of some of the Di- 
vision’s committees, Professor Lewis M. 
Simes of University of Michigan Law 
School discussed the apparent paradox 
of “Rights of Personal Representatives to 
Breach Executory Contracts of Dece- 
dents.” Then came a _ comprehensive 
paper by George J. Laikin of Milwaukee 
on the tax and substantive aspects of 
drawing “Survivor Purchase Agree- 
ments.” The tax and probate problems 





JOsEPH TRACHTMAN 


J. STANLEY MULLIN 
of non-residents owning property in 
California and sojourning there for ex- 
tended periods were dealt with by a 
panel of Los Angeles lawyers, Richard 
H. Forster, Louis M. Brown and Sidney 
D. Krystal. 

The Tuesday morning period was de- 
voted to the program of the Real Proper- 
ty Division under the chairmanship of 
Director Paul E. Basye of Burlingame, 
Cal. 

At the closing session, presided over 
by Trust Division Director Carl F. Schip- 
per, Jr., of Boston, four sub-com- 
mittee chairmen of the Committee on 
Estate Planning presented the highlights 
of their sections of the report. An en- 
tertaining and informative description 
of the “Manners and Customs of the 
Boston Trustee” was given by Charles 





PAUL E. BASYE 


DANIEL M. SCHUYLER 
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J. P. STRAUS 


CARL F. SCHIPPER, JR. 


P. Curtis of that city, who then joined 
a panel consisting of Otho G. Lord, 
Commissioner of the Superior Court in 
Los Angeles, Richard C. O’Connor, 
State Inheritance Tax Appraiser at San 
Francisco, and Joseph Trachtman of 
New York, Section Chairman. 
Officers for the coming year were 
elected at this session: 
Chairman: J. Stanley Mullin, Los An- 
geles 
Vice Chairman: Daniel M. Schuyler, 
Chicago 
Secretary: William R. Dillon, Chicago 
Asst. Secretary: P. Philip Lacovara, 
New York 
Vice Chairman and Divisional Direc- 
tors: 
Real Property: Paul E. Basye, Bur- 
lingame, Cal. 
Probate: Joseph Pennington Straus, 
Philadelphia 
Trust: Carl F. Schipper, Jr., Boston 
Section Delegate to House of Dele- 
gates: Joseph Trachtman, New York 
New Council Members: Albert B. 
Wolfe, Boston; Edward B. Winn, Dallas. 
The proceedings of the Probate and 
Trust Law Divisions are published here- 
in, at pages 873 through 959. 


A A A 
PLANNING THE SMALL ESTATE 


The Section of Real Property, Probate 
and Trust Law put on a workshop ses- 
sion on “Planning the Small Estate,” at 
the American Bar Association’s regional 
meeting in Portland, Me., on October 3. 
With Trust Division Director Carl F. 
Schipper, Jr., of Boston presiding, the 
panel consisted of Earle T. Spear, vice 
president of Boston Safe Deposit and 
Trust Co.; Holbrook Campbell of Spring- 
field, Mass.; and Jotham D. Pierce of 
Portland. A capacity audience attended. 


AAA 


@ Mary C. Smith, assistant secretary 
of the American Bankers Association 
Trust Division, has been appointed as- 
sistant editor of the Trust Bulletin, the 
Division’s official publication. 


Program for Mid-Continent 
Trust Conference 
St. Louis; November 6-7 


Thurs. 9:45 a.m. 

Pension and Profit-Sharing Plans -- 
Carlysle A. Bethel, vice chairman and 
senior trust officer, Wachovia Bank & 
Trust Co., Winston-Salem 

Getting the Most Out of Businesses in 
Trust, Case Histories — Clarence JD. 
Cowdery, vice president, Boatmen’s Na- 
tional Bank, St. Louis 

Estate Planning — Henry C. Lowen- 
haupt, attorney, St. Louis 


Thurs. 2:00 p.m. 

The Current Business Outlook for 
1959 — Ross M. Trump, dean, School 
of Business and Public Administration, 
Washington University, St. Louis 

Growth Stocks for 1959 — Arthur J. 
O’Hara, vice president, Northern Trust 
Co., Chicago 

Panel on Investments — Mr. O’Hara, 
leader; Construction Industry — Roland 
C. Behrens, senior vice president, St. 
Louis Union Trust Co.; Steel Industry 
— Albert W. Winter, trust officer, Mer- 
cantile Trust Co., St. Louis; Oil Jndus- 
try — William Pagenstecher, vice presi- 
dent, Boatmen’s National Bank, St. 
Louis; Auto Industry — Wayne R. Ben- 
nett, vice president, Continental Illinois 


National Bank & Trust Co., Chicago 


Fri. 9:15 a.m. 

Participation in a Breach of Trust — 
Austin W. Scott, professor of law, 
Harvard Law School 

Drafting of Proper Legal Instru- 
ments — Gilbert T. Stephenson, former 
president, Trust Division, 
Bankers Association 


American 


New Business Development — Ben 
H. Wooten, president, First National 
Bank, Dallas 


Fri. 2:00 p.m. 

Renegotiation of Trust and Agency 
Fees Robert N. Arthur, vice presi- 
dent, Mercantile Trust Co., St. Louis 

Problems of the Smaller Trust Com- 
pany — Wesley L. Johnson, vice presi- 
dent and trust officer, Security Mutual 


Bank & Trust Co., St. Louis 


Panel on Economies in Operation — 
Noel T. Robinson, leader, vice president 
and trust officer, Central National Bank 
& Trust Co., Des Moines; John M. 
Carnahan, Jr., trust officer, Union \a- 
tional Bank, Springfield, Mo.; Hugh 5. 
Hauck, vice president, Boatmen’s \a- 
tional Bank, St. Louis; Mr. Johns:n: 
L. A. Ozment, trust officer, St. Louis 
Union Trust Co. 
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A Pause in the Palazzo... 


One of the rewarding aspects of travel is the sense of freedom and 
laxation that new sights inspire. And this is true regardless of your 
ste in leisure activities. This couple is admiring “I] Duomo” in 
orence, Italy. Whether your forte is fishing, photography, or fine art, 

always more fun when you know that everything is shipshape 
ck home. 
\ widely experienced Trust Company like ours is able to contribute 
ystantially to this most pleasant state of affairs. Your investments, 
t example, present no cause for concern when they are under our 
er-watchful eye. Our Investment Advisory Service, thus, is ideal for 
orld travelers, retired folk, and busy executives. 


lf you'll write us, we'll be glad to send you a copy of a very inter- 


” 
»o- 


sting booklet: “HOW TO GET THE MOST OUT OF YOUR INVESTMENTS 





The FIRST 
NATIONAL CITY BANK 
of New York 


Investment Advisory Service is 
Administered by our Affiliate: 


CITY BANK FARMERS TRUST COMPANY 
22 William Street, New York 5 


MEMBER FEDERAL DEPOSIT INSURANCE CORPORATION 





P.S. When you go, be sure to carry 
First National City Bank Travelers Checks. 









Lee P. Miller was elected president 
and John W. Remington, vice president, 
of the American Bankers Association 
at the annual convention in Chicago last 
month. Now president of their respective 
institutions — Citizens Fidelity Bank 
and Trust Co. of Louisville, and Lincoln 
Rochester (N. Y.) Trust Co. — both 
formerly headed the trust departments 
of their banks. 


Elwood F. Kirkman, president of The 
Boardwalk National Bank of Atlantic 
City, N. J., was relected treasurer of 
the Association. 

Mr. Miller, who entered banking in 
1911 with the predecessor of his pres- 
ent company, has also been active in 





LEE P. MILLER 


JOHN W. REMINGTON 


the Kentucky Bankers Association, 
where he has been chairman of the 
.. Jurisprudence Committee, the Tax Re- 
search Committee, and the Executive 
Committee. In the A.B.A., Mr. Miller has 
been chairman of the Committee on 
Federal Legislation. He served on the 
Committee on Taxation of the Trust 
Division for 11 years and was chairman 
for four years. He was a member of the 
Trust Division’s Executive Committee 
for three years. 


Mr. Remington, who received his 
A.B. from University of Rochester and 
LL.B. from Harvard, is a member of 
the first class (1937) of The Graduate 
School of Banking at Rutgers. Before 
entering the banking business, he prac- 
ticed law and was assistant United 
States attorney for the Western District 
of New York. 


Mr. Remington became trust officer of 
the Trust Company in 1930 and ulti- 
mately president in 1954. In 1949-50 he 
served as president of the A.B.A. Trust 
Division. 

In 1955, he received the Ayres Leader- 
ship Award from the Graduate School 
of Banking. 


In his acceptance remarks, Mr. Miller 
expressed the hope that the coming year 
will see the passage of the Financial 
Institutions Act, the first attempt to 
recodify the banking laws since the 
Banking Act of 1933 and 1935. He also 


870 





FORMER TRUSTMEN LEAD ABA 


is optimistic about securing an industry- 
wide tax reserve for bad debts, possibly 
1% of 1 per cent per annum with an 
overall ceiling of 5 per cent. 


“Without question our number 1 
problem as we look into the future is 
inflation,” Mr. Miller observed. “A 
steady growth in the economy based on 
population growth and family forma- 
tions would be extremely healthy. Full 
employment is of course very desirable, 
but it must be based on production for 
use and not for the accumulation of in- 
ventories that are predicated on the ex- 
pectation of rising prices. It should be 
related to capital expenditures that are 
required for the real needs of a growing 
economy and not those generated 
through the fear that inflation will make 
them too costly if delayed until the time 
they are really needed to meet growth 
requirements.” 

The total number of bankers and 
wives registered for the Convention ex- 
ceeded 10,000, largest since 1922. Near- 
ly 3,000 of the delegates voted on the 
hotly debated proposal to oust savings 
banks from membership in the Asso- 
ciation. Slightly less than half (1,445) 
of the vote (2,965) supported the ouster, 
with a two-thirds majority required. 


The Dade County, Florida, (includ- 
ing the Miami Beach resort area) bank- 
ers will be hosts to the 1959 convention, 
October 25-28. Mr. Miller said that 
plans are being made for the 1960 con- 


vention, in New York City, September 
18-21. 


Outgoing President Joseph C. Wel- 
man, in addition to reviewing the high- 
lights of his tenure of office, dwelt upon 
the extreme seriousness of the country’s 
fiscal position and urged that bankers 
preach and work for sound economic 
growth, rather than embrace the spuri- 
ous attractions of the inflationary path. 
The continuing demands of defense, he 
said, are likely to be swelled to unheard- 
of totals in the near future through the 
now unknown costs of space technilogi- 
cal developments. Bankers must accord- 
ingly exert financial leadership to as- 
sure truly sustainable growth and some 
reasonable price stability. 


Herbert V. Prochnow, vice president, 
The First National Bank of Chicago, 
analyzed the new role of government 
in the United States and its role in 
world affairs. In his judgment, industry 
must continue its task of creating wealth 
for the masses to offset the growing role 
of government. To combat communism, 






stern personal discipline and adherence 
to sound economics are needed, instead 
of more leisure and reliance upon gov- 
ernment interference to controvert eco 
nomic varieties, as in stockpiling n 
terials in oversupply. Common marke's, 
freer reciprocal international trade and 
joint safeguards against countries jecp- 
ardizing foreign investment are also in 
order because, in his opinion, economic 
factors will probably determine in the 
long run victory in the present struggle 
for world domination. 


“Tighten your seat belts for the next 
decade” was the keynote sounded by 
Don G. Mitchell, chairman of the board 
and president, Sylvania Electric Prod- 
ucts, Inc., New York City. Expressing 
gratitude that the pressure for tax cuts 
had been sidetracked, the speaker 
stressed the need for a long-overdue re- 
consideration of the entire tax struc- 
ture to stimulate new small businesses, 
encourage plow-back into plant and 
equipment and stimulate research and 
new products, set adequate depreciation 
allowances to provide new machinery, 
encourage risk capital by lower rates in 
upper income brackets and simplify the 
existing “nightmare of excise taxes.” 


Mr. Mitchell predicted an upturn in 
capital spending by this year-end, with 
a fourth quarter $31 billion annual 
pace. The emphasis will be about 60% 
on improved facilities and 40% on new 
capacity. Automation, a word feared by 
uninformed people, is the only hope to 
provide the goods which an expanding 
population will require. In addition to 
the requirements of defense for electri- 
cal components, the future commercial 
and industrial markets, said Mr. 
Mitchell, will use electronic gadgets pro- 
fusely. It is on this assumption that he 
termed the electronic industry the fast- 
est-growing major industry today. Its 
volume has doubled since the end of the 
World War and volume should redou- 
ble in less than ten years. 


R&A 
MorE BANKS OMITTING CHRISTMAS CARDS 


A letter from First National City 
Bank, New York, to its customers and 
friends announces the discontinuance of 
institutional Christmas Cards. The letter 


points out that “a number of European 
banks decided last year to discontinue 
this practice” and that “many other 
banks and companies have made a sim- 
ilar decision.” The reason given is ‘hat 
what had formerly been an indiv ‘ual 
and personal expression “had lost “ost 


of its personal character and hac be 
come a matter of routine.” 
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Bethel Heads ABA Trust Division —- 


Duncan Executive Committee Chairman 


At the annual meeting last month of 
the Trust Division, American Bankers 
Association, Carlysle A. Bethel was ele- 
vated to the presidency. He is vice chair- 
man of the board and senior trust officer 
of Wachovia Bank & Trust Co., Wins- 
ton-Salem. Moved up to vice president 
was Charles W. Hamilton, senior vice 
president and trust officer of National 
Bank of Commerce, Houston. 


By election to the chairmanship of ihe 
Executive Commit- 
tee, Robert R. 
Duncan, president 
of Harvard Trust 
Co., Cambridge, 
was placed in line 
for presidency of 
the Trust Division 
two 





years hence. 
New members of 
the Executive Committee are: Charles M. 
Bliss, executive vice president, Bank of 
New York, New York City; Charles J. 
Curley, president, First Trust Co., St. 
Paul; Victor R. Graves, vice president 
and trust officer, Peoples National Bank 
of Washington, Seattle; R. Emmett Han- 
ley, vice president City National Bank 
& Trust Co., Chicago; Harold G. King, 
vice president and trust officer, Wells 
Fargo Bank, San Francisco; Otto P. 
Mann, senior vice president, Fidelity- 
Philadelphia Trust Co., Philadelphia (all 
for three-year terms except Mr. Mann 
whose term expires in 1959). 


ROEERT R,. DUNCAN 


A review of Division activities during 
his year as president was rendered by 
Walter Kennedy, president of The First 
National Bank of Montgomery, Ala. He 
cited the Fiduciary Legislation Commit- 
tee’s draft of a Model Act for the In- 
corporation of a Mutual Trust Invest- 
ment Company, patterned after ihe New 
York Law. A Trust Legislative Council, 
with a member from each state, has been 
organized. A Handbook on “Handling 





> * 





Retiring president Walter 
Kennedy of the Trust 
Division, American Bank- 
ers Association, greets 
successor Carlysle A. 
Bethel (center) as 
Charles W. Hamilton, in- 
coming 


vice president, 


looks on. 
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Businesses in Trust” — written by the 
Committee with that title — will be 
available in the late fall. 

Another project scheduled for publi- 
cation this fall is a Glossary of Trust 
Terms prepared by a special committee 
for distribution by banks to attorneys, 
accountants, underwriters, trust person- 
nel and selected customers. The Com- 
mittee on Statistics is awaiting comple- 
tion of data from 132 trust depart- 
ments. 

While admitting the difficulty of con- 
trolling inflation, its continuing march 
is not inevitable, Paul I. Wren, vice 
president, Old Colony Trust Co., Bos- 
ton, told the trust delegates. It has 
been, in his opinion, “probably the dom- 
inant motivating factor in the purchase 
of common stocks in the last few years” 
but today the trustee faces a serious 
question of how much to pay for irus- 
tee-caliber equities in growing indus- 
tries. High-grade bonds look more at- 
tractive than stocks for many accounts. 

Investment concentration in relative- 
ly few issues and the capital gains tax 
have led to “apparent premiums” which 
necessitates close trustee appraisal of 
value at time of purchase. Issue of addi- 
tional stock or revision of the gains tax 
could enlarge the supply of these select 
media at some future time when long 
term holders might be willing to diversi- 
fy their portfolios, with a reduced pena!- 
ty, however. 

Mr. Wren noted that the upturn in 
business since April appears well sus- 
tained, with many companies reporting 
larger orders and higher sales. With 
tighter operations and pared overhead, 
including a reduced labor force, some 
companies could fare better profit-wise 
in the second half of this year than in 
1957. However, with industrial stocks 
almost 25% above the lows of 1957, Mr. 
Wren was inclined to take a wait-and- 
see position for the present. 
















































































Architect’s drawing of new 350 Park Avenue 
building to be erected for the Hanover 
Bank, New York, with completion set for 
early 1961. Three floors will be reserved for 
the Personal Trust Division which will be 
moved from 70 Broadway. 





The speaker avidenced his institution’s 
confidence in equities in the statement 
that trust under 
supervision over a period still hold over 
60% 
Some part of new pension and _ profit- 


most accounts their 


in this medium at market value. 


sharing money is also going into stocks. 
A trustee, said Mr. Wren, 
some equities but it is difficult to justify 
an increase in the proportion at present 
market levels, particularly when munici- 
pals are at the lowest point in years 
and corporates with non-refundable pro- 


must own 


visions are being offered at attractive 
rates. 
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Oklahoma Trust Conference 


Held 


The Fourth Annual Fall Trust Con- 
of the Trust Division, Okla- 
homa Bankers Association was held in 
Oklahoma City on September 6. 

“Annual Account Investment Review" 
was discussed by Francis Hawkins, vice 
president and trust officer, National 
Bank of Tulsa. “Annual Reports to 
Beneficiaries” was the subject of Melvin 
McGlasson, trust officer, First National 
Bank and Trust Co., Oklahoma City. 
A discussion period followed each. 

Jack T. Conn, president of the Okla- 
homa Bankers Association and of (kla- 
homa State Bank in Ada, who is a part- 
ner in the law firm of Kerr, Lambert. 
Conn and Roberts, greeted the confer- 
ence after dinner. 

The final session heard a pape: for 
“Auditing Trust Accounts” by R. R. 
McCormick, auditor of First National 
Bank and Trust Co., Tulsa. 
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Rights of Personal Representative to Breach 


EXECUTORY CONTRACTS OF DECEDENT 


HEN MAY AN EXECUTOR OR ADMIN- 
\\ istrator refuse to perform the dece- 
dent’s executory ‘contract? When must 
he refuse to perform the decedent’s con- 
tract? The situations I shall discuss must 
meet these requirements: (1) the con- 
tract must be executory; (2) it must be 
legally enforceable; and (3) the unper- 
formed part must involve something 
more than the payment of money. Al- 
though other fact situations are includ- 
ed, | have in mind primarily an uncom- 
pleted building contract in which the de- 
cedent was either the contractor or the 
owner. 
Exclusions 


I want to specify certain exclusions 
from the ambit of my paper. 


First, I am not considering contracts 
which are or may be purely personal. 
Thus, if Grandma Moses should contract 
to paint a picture and should die before 
the picture was painted, the contract 
would be at an end. It is obvious that 
the contract called for the personal per- 
formance of Grandma Moses and no one 
else. Even though the executor could 
paint a better picture, his performance 
could not be substituted. 

Second, I consider only contracts 
which are legally binding on the estate 
of the decedent. I am not considering 
situations in which the executor may suc- 
cessfully defend in a suit on the contract 
on the ground of the statute of limita- 
tions or the statute of frauds, or the in- 
fancy or other incapacity of the decedent 
at the time of making the contract. 

‘hird, I exclude those contracts which 
can be specifically enforced. Thus I am 
no! discussing that very common situa- 
tion in which the decedent has made a 
cctract to buy or to sell real estate. 
T se situations give rise to many prob- 
lc: s in procedure. Is the suit for specific 
p\ -ormance in the court of equity or in 
t' probate court, and does the other 
© tracting party proceed against the 
sonal representative or against the 
or devisee? These are largely ques- 
| ns of local law, and arise so often that 

answer in any given state is not 
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doubtful. Very commonly it can be found 
in the express language of statutes. 


But so far as my subject is concerned, 
it does not seem likely that, in these 
cases, it will make much difference 
whether the personal representative 
chooses to repudiate the decedent’s land 
contract or not. If it is specifically en- 
forceable, and if it is to the advantage 
of the other party to have it performed, 
the personal representative will be com- 


pelled to perform. 


Fourth, I exclude leases in which the 
decedent was the lessee. A lease for years 
has a duai aspect. On the one hand it is 
a contract between the lessor and lessee; 
on the other hand it is the transfer of an 
estate in land. If the decedent was the 
original lessee, and the lease is regarded 
as a kind of sale of an interest in land, 
then the only unperformed part of the 
contract is the payment of installments 
of rent by the lessee. In other words, it 
is a contract for the payment of rent at 
future dates, and is outside the scope of 
my topic. 

Fifth, I am not considering the prob- 
lem of carrying on the decedent’s busi- 
ness. If the executor or administrator is 
justified in carrying on the decedent’s 
business in the absence of statute or pro- 
visions in the will, it is only as a tem- 
porary measure to preserve the estate. 
He is personally liable on contracts made 
to this end, but if he was justified in 
making them, he can generally charge 
them against the estate in his accounting. 
This whole subject was ably discussed 
at the meeting of our Section in 1951 
under the title “Executor’s Problems 
with Closely Held Businesses,” by Jos- 
eph Trachtman, the present chairman of 
our Section. 


The problem of carrying on the dece- 
dent’s business differs from my problem 
in this. The fact that the personal repre- 
sentative acquires a business does not 
mean that the decedent had made execu- 


1Trachtman, “Closely Held Businesses; Responsi- 
bilities of the Executor,’ Proceedings of Real 
Property, Probate and Trust Law Section, Probate 
and Trust Law Divisions, 1951, p. 18. See. also, 
Atkinson, Wills (2d ed., 1953) 660. 


tory contracts to run it. If the decedent 
does run it, he does so purely to pre- 
serve the estate, and not for the purpose 
of performing legal obligations of the 
decedent. However, some of the policy 
considerations in the two situations are 
similar, as I shall point out. 


Finally, I shall exclude contracts in 
which the decedent’s interest in a part- 
nership or closely held corporation is to 
be purchased by other persons interested 
in the business. Such contracts may well 
be specifically enforceable; and for rea- 
sons already stated, such contracts are 
not considered here. Moreover, in the 
paper which follows mine, George J. 
Laikin discusses tax aspects of such con- 
tracts, and the problem of performance. 


Having delimited the area, I want to 
discuss two very simple fact situations. 
A is a contractor and enters into a bind- 
ing contract to build a building for B. 
Before the building is completed, A in 
the first instance dies, and in the second 
B dies. Here we have situations in which 
it is commonly agreed that performance 
is not personal and thus the contract sur- 
vives the death of either party. Moreover, 


the contract is not specifically enforce- 
able. 


The problems I shall discuss do not 
arise every day. But when they do, they 
are both baffing and intriguing. More- 
over, I have found an exceedingly scant 
basis of authority on most of these prob- 
lems and some of it is very old. Hence, 
much of what I shall say is based on 
general principles, and at times I may 
be skating on very thin ice. 


Death of Building Contractor 


Where the building contractor dies 
before completion of the job, we can 
consider a number of possible situations. 
First, the executor elects to complete the 

untract and makes money for the estate. 
Here there is little difficulty. He is per- 
sonally liable on sub-contracts made for 
the purpose of the completion, for these 
are not debts of the decedent. But he can 
charge these against the estate in his ac- 
counting. And anyway, if he has made 
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money for the estate, no one is likely to 
object. 


Second, he elects to complete and a 
loss results. That is to say, it can be 
shown that the estate is worse off than if 
he had elected to breach the contract and 
the estate had been held liable for the 
breach. This may be true for a number 
of reasons. For example, though he used 
due care in selecting another contractor 
to complete the job, the contractor se- 
lected was not competent, and the com- 
pletion cost more than it should have 
cost. We may also suppose that, although 
the estate was solvent when the decedent 


died, or was believed to be solvent, it was 
in fact insolvent when the estate was 
closed. 

Exactly this situation arose in Jn re 
Burke’s Estate,2, A contractor had died 
intestate, with two building contracts un- 
completed. The administrator completed 
the buildings at a considerable loss to the 
estate. The court permitted him to charge 
the loss as a cost of administration 
against the estate in his accounting. An 
appeal from the approval of this account 
was taken by a creditor whose claim had 

2198 Cal. 163, 244 P. 340, 44 A.L.R. 1341 (1926). 


See notes in 14 Cal. L. Rev. 419 and 44 A.L.R. 
1345. 
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Businessman, United States Senator... CALIFORNIA’S EIGHTH GOVERNOR, 1862-1863 


He helped found California’s Republican Party. As a 
Civil War Governor, he kept California in the Union. 
He supported the development of a transcontinental 
railroad, and in 1884, organized the Southern Pacific. 
The next year he founded Stanford University and was 
elected to the United States Senate. He was re-elected 
in 1891, just a few years before Security-First National 
Bank set up its Trust Department. Since then, our 
services have benefited three generations of Southern 
Californians. 
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Southern California's own 





been allowed and could have been satis- 
fied if the buildings had not been com- 
pleted. But apparently, by reason of the 
loss occasioned by completing the con- 
tract, the estate was rendered insolvent. 
It was not found that the administrator 
was guilty of any negligence or other 
misconduct in completing the contract. 
The Supreme Court of California af.- 
firmed the decision and held that costs 
of completing the buildings could be 
charged as costs of administration. 


It should be pointed out, however, that 
the court recognized that it would have 
been better had the administrator not 
proceeded without a court order. Said 
the court: “. . . in all cases where there 
is room for doubt as to the duty of the 
administrator or as to the policy that 
should be pursued, the judgment of the 
probate court should be consulted be- 
fore any steps are taken that might ser- 
iously affect the funds of the estate.” 


The Pennsylvania Supreme Court, on 
the other hand, reached the opposite con- 
clusion on very similar facts in Allam’s 
Estate.* A building contractor died, leav- 
ing uncompleted a dozen building con- 
tracts. The administrator completed 
them. The facts differ from those of the 
California case in two particulars: (1) 
the estate was insolvent when the con- 
tractor died, and the administrator knew 
this or should have known it; (2) al- 
though his attorney advised him to com- 
plete the contracts, a meeting of credi- 
tors was held after the decedent died, at 
which it was unanimously concluded that 
the work should be stopped; but never- 
theless the administrator completed the 
contracts. 


The auditor, whose report was ap- 
proved by the court in a per curiam 
opinion, concluded that the administra- 
tor could properly elect to complete the 
contracts, but that the claims of general 
creditors of the estate were superior to 
his claim for the cost of completing the 
contracts. Since the claims of general 
creditors exhausted the estate, the admin- 
istrator got no credit for his expendi- 
tures. 


The court seems to have followed the 
analogy of the power of an executor to 
carry on the business of a decedent when 
such power is expressly provided for in 





the will. In such a situation, the power in 
the will allows the executor to make ex- 
penditures in carrying on the business, 
as against devisees and heirs, since ‘his 
power in the will is but another dese. 
But as against creditors, the powe in 
the will is no more effective than wild 
8199 Pa. 573, 49 Atl. 252 (1901). 
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be any other provision in the will. That 
is to say, creditors’ rights are superior 
to the provisions of the will. 


The Pennsylvania court, however, 
found that whatever was received by the 
administrator as payments on the build- 
ing contracts should be credited to the 
costs of completion of the contracts. The 
building contracts were regarded as en- 
tire contracts and, therefore, on the 
death of the decedent were inventoried 
as of no value. The auditor said that, if 
the general creditors of the decedent re- 
pudiated the completion of the contracts, 
they could not claim any part of the 
money received on these contracts. 


The conclusion of the Pennsylvania 
court was correct, but I do not think the 
analogy of the testamentary power to 
carry on a business is apt. It seems to me 
that, if the personal representative did 
not act reasonably in completing the 
contracts, his act should be unauthor- 
ized as to heirs and devisees, as well as 
to creditors. The real justification for the 
refusal of the court to credit the admin- 
istrator with the cost of completing the 
contracts, was that he knew or should 
have known that the estate was insolvent. 
If the creditors disapproved, he was un- 
der a duty to refuse to complete the con- 
tracts. For the personal representative 
to complete contracts, when the estate is 
known to be insolvent, and then to 
charge the cost of completion against the 
estate as a cost of administration (as was 
permitted in the California case) would 
be to change the status of the claim for 
the completion of the building contract 
from the claim of a general creditor to 
that of a preferred creditor. If the estate 
is deemed to be insolvent, this is clearly 
unfair to the general creditors; and, 
therefore, completion of the contract 
should be deemed improper unless gen- 
eral creditors consent. 


What, then, should the personal repre- 
sentative do where he has no reason to 
suppose that the estate is insolvent? 
First, he should seek an order of the 
court. Moreover, in some jurisdictions he 
might sell the decedent’s contract like 
any other chose in action of the estate. 
But, of course, this would not relieve the 
esiate of liability. In many cases, he 
si ould refuse to perform the contract 
evn though the estate appears to be sol- 
veot. For, though the other party to 
t : contract would be entitled to a claim 
i damages for the breach, the estate 
rey even then be as well off as if the 

sonal representative had completed 
I think. the instances are rare, in- 


——_. 


mn general on this question, see 2 Woerner, Ad- 
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deed, in which a personal representative 
would be surcharged for refusing to per- 
form the decedent’s building contract. 


Death of Owner Who has Made 
Building Contract 


Now let us assume that the owner of 
land who contracted to have a building 
erected on it died before the building 
was completed. There may be a prelimin- 
ary question in states in which heirs and 


ministration (3d ed., 1923) Sec. 328; Atkinson, 
Wills (2d ed., 1953) 658, 659. 

The following are cases in which the personal 
representative appears to have been surcharged 
for performing the decedent’s contract; McCalla’s 
Estate, 33 D. & C. 643 (1938); Jessup v. Jessup, 
102 Ill. 480 (1882). 


devisees are entitled to immediate pos- 
session of decedent’s land. If the per- 
sonal representative elects to have the 
contract performed, the consent of the 
heir or devisee to have the contractor on 
the premises may have to be secured. 
But barring this difficulty, it would 
seem that, in most cases, the personal 
representative should do what will be 
to the greatest economic advantage of 
the estate as a whole.® If the building 
contracted for is of unsalable character, 
it may be that an expenditure of the 
5To this effect see Herman’s Estate, 90 Pa. 
Super. 512 at 514 (1927), referred to infra; Gray 


v. Hawkins, 8 Ohio St. 449 at 455, 72 Am. Dec. 600 
at 603 (1858). 
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money necessary for the completion of 
the building would reduce the net value 
of the estate. In such a case it would be 
better for the personal representative to 
repudiate the contract and let the estate 
be subjected to a claim by the contractor 
for damages. Probably, if the personal 
representative did not act reasonably in 
the interests of the estate in such a case, 
he might be surcharged for losses to the 
estate because he did not repudiate the 
decedent’s contract. In any event he 
should, if possible, seek a court order. 

There is one situation, however, 
where the decision of the executor or ad- 
ministrator involves, not a question of 
gain or loss to the estate as a whole, but 
of inequities which may result as be- 
tween the devisees or heirs who take the 
decedent’s land and the distributees of 
his personalty. 

The problem is squarely presented in 
the English case of In re Rushbrook’s 
Will Trusts. Decedent made a binding 
contract to have a building repaired on 
land which he owned. The contractor 
had not performed the contract when 
decedent died. The land was devised to 
one person, and residuary personalty 
was apparently bequeathed to another. 
The executors renounced the contract 
and the builder accepted their disclaimer 
without protest. The devisee of the land, 
however, brought suit to require that the 
repairs contracted for should be made at 
the expense of the estate, — that is, they 
should be paid for out of the residuary 
devise. The court so held, on the theory 
that the contract was for the benefit of 


6[1948] Ch. 421, 5 A.L.R. 2d 1248. 





the devisee and he was entitled to have 
it performed. 


This was the last of a line of English 
cases to the same effect running back to 
the 17th century.’ It is interesting to 
note that in one of these cases, decided 
in 1938,° the privy council took the posi- 
tion that a personal representative sim- 
ply is not justified in breaking the dece- 
dent’s contract and that it would be il- 
legal for him to do so. The following 
sweeping language is found in the opin- 
ion of the court:® 


“Prima facie it is the duty of a 
legal personal representative to per- 
form all contracts of his testator or 
intestate, as the case may be, that 
can be enforced against him, whether 
by way of specific performance or 
otherwise ... Nor, in the case of an 
enforceable onerous contract, ought 
he to neglect any opportunity that 
may present itself of coming to terms 
with the other contracting party that 
may benefit the estate. But the break- 
ing of an enforceable contract is an 
unlawful act, and, in their Lordships’ 
judgment, it can never be the duty of 
an executor or an administrator to 
commit such an act.”1° 


One wonders what the court would have 
said had the estate been insolvent! 


In the United States we find a few de- 


7The first of these is Holt v. Holt, 2 Vern. 322 
(1694). 

8Ahmet Angullia Bin Hadjee Homaned Salleh 
Angullia v. Estate and Trust Agencies, [1938] A.C. 
624. 

®At pages 634, 635. 

leTt is to be noted that the opinion of the Chief 
Justice of the Court below (which was in fact re- 
versed) contained this statement: “The test to be 
applied in each case is whether the completion 
of the contract is for the benefit of the deceased’s 
estate.” [1936] Strait Settlements 28 at 39. 
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cisions (mostly old cases) reaching the 
same conclusion as the English cases. ‘! 
They do not, however, go on any doc- 
trine that the personal representative is 
always legally bound to perform the ce- 
cedent’s contracts. Rather they proceed 
on the doctrine that the heir or devisee 
of specific land is entitled to have the 
contract performed, or merely on the 
ground that completion was beneficial to 
the estate. 


Sometimes the suggestion is made that 
the doctrine of equitable conversion con- 
trols in these cases, though I do not see 
how that has anything to do with it. 
They are, however, closely analogous to 
the case where a person executes a mort- 
gage, and dies. Then, either by his will 
or by the law of intestate succession, his 
real estate passes to A and his personal 
property passes to B. Since the mortgage 
is a debt of the decedent, under the rule 
in many states, it should be paid out of 
personal property. Thus the heir or de- 
visee of the land was held to be entitled 
to have the mortgage debt satisfied out 
of the personal estate. This was referred 
to as the doctrine of exoneration of mort- 
gaged property. Often it worked out un- 
fairly in that it did not accord with the 
probable wishes of the decedent. Thus 
statutes have sometimes changed the old 
rule. The Model Probate Code does so.” 
Moreover, in any jurisdiction where per- 
sonal property is not taken in preference 
to realty to satisfy decedent’s debts the 
problem would rarely arise. 


American decisions are not unanimous 
in applying this doctrine that the heir or 
devisee of specific land is entitled to have 
the personal representative carry out 
contracts to improve the land. Thus in 
Herman’s Estate,'* the devisee of specific 
land was also executor. Decedent had 
made a contract to have buildings on the 
land painted. The executor induced the 
contractor to complete performance of 
the contract and paid him out of the es- 
tate. The executor was surcharged in 
this amount. The court said: 


“It was the executor’s duty to ad- 
minister the estate with nothing in 
view but its interests . .. The ex- 
ecutor had the power to cancel the 
contract; and it would seem, 
could have done so at little or no ex- 
pense to the estate. On the other 
hand, by affirming the contract, (if 
his act did not amount to making a 
new one), he improved his own prop- 
erty at the expense of the estate, in 


These are collected in the note in 5 A!..R 
(2d) 1250. 


12See Problems in Probate Law with Model ’ro- 
bate Code (1946), 175, where this section is found 
together with a note citing statutes to simila: ef- 
fect. 


1890 Pa. Super. 512 (1927). 
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effect charging the bill 
residuary legatees.” 


upon the 


It would seem that the solution to such 
a problem as this, assuming that the es- 
tate is solvent, lies in the answer to the 
question: What would the testator have 
intended? Did he intend the devisee to 
get the benefit of the contract? Or did he 
intend that he should assume the ex- 
pense of any improvements? If the lat- 
ter is the case, then the executor was 
under duty not to perform the contract, 
as was held by the Pennsylvania court. 
Apparently, however, the weight of au- 
thority, such as we have, both in Eng- 
land and in this country, is to the effect 
that the heir or devisee, whose land is to 
be improved by a performance of dece- 
dent’s contract, can object to its repudia- 
tion by the personal representative. 


Contract to Sell Non-Unique Chattel 


I want to refer briefly to the case of a 
contract made by the decedent to buy or 
sell a chattel which is not unique. It 
would seem that here, if the estate is sol- 
vent and prices are unchanged, it should 
theoretically make little difference 
whether the personal representative per- 
forms or repudiates. Thus, suppose testa- 
tor contracted to sell a used automobile 
for $800, but title has not passed. If the 
car is still worth $800 when the estate is 
being administered, the estate will come 
out about the same whether the personal 
representative performs or not. 


A recent Pennsylvania case suggests 
the possibility of a related question in 
connection with a contract made by a 
decedent to purchase a restaurant busi- 
ness.'* Whether the contract was in fact 
specifically enforceable does not appear, 
but no one contended that it was. The 
administrator repudiated; and the ven- 
dor sold to some one else at a loss. The 
court held the estate bound in damages 
for this loss. Our problem is not dis- 
cussed, But as suggested by Charles 
Woods in a comment in the Pittsburgh 
Law Review, it may well have been that 
the act of the administrator benefitted 
the estate in spite of the liability for 
damages.15 


uppose, however, that decedent has 
nace a contract to sell or to buy a non- 
ur ique chattel, and the estate is insolvent 
a! the time of his death. It is clear that 
hve the personal representative is un- 
c- a duty not to perform the contract 
s: cifically. For to do so would be to 
p fer a creditor. 





‘appas v. Lucas, 181 Pa. Super. 194 (1956). 


956-57 Survey of Pennsylvania Law: Wills and 
unistration, 19 Pittsburgh L. Rev. 327 at 344 
inter, 1958). 
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Statutes 


There are several statutes providing 
for specific performance by court order 
of contracts of a decedent for the sale 
of real estate,’ and there are others 
which provide for a court order of speci- 
fic performance of contracts for the sale 
of both real and personal property.’* 
But aside from these, I have found stat- 
utes in only four states having general 
application to our problems. 


The Georgia’® and Illinois!® statutes 
are quite old. The Georgia statute says 
that the administrator should perform 
the decedent’s contracts unless they are 
personal. The Illinois statute amounts to 
little more than a broad statement that 
the personal representative may apply to 
the court for an order directing the per- 
formance of a contract of the decedent. 


The Indiana”® and Wisconsin”! stat- 
utes, on the other hand, are recent, both 
having been enacted in 1953. Evidently 
they were prepared in response to 
specific needs. The Indiana statute, 
which is a part of the new Indiana Pro- 
bate Code, is as follows: 


“Tf at the time of his death the de- 
cedent was obligated by the terms of 


16See, for example, Okla. Stat. Ann. 
501. 

17$ee, for example, Wests’ Ann. Cal. Codes, Pro- 
bate Code, Sec. 850; Purdon’s Pa. Stat. Ann., tit. 
20, Sec. 320.620. 

18Ga. Code Ann., Sec. 113-1525. 

19T}]. Rev. Stat. (1957), c. 3, Sec. 371. The stat- 
ute is discussed in Smith v. Wilmington Coal Min- 
ing and Manufacturing Co., 83 Ill. 498 (1876); 
Jessup v. Jessup, 102 Ill. 480 (1882). 

2o>Burns’, Indiana Stat., Sec. 7-713 (1953 replace- 
ment). . 

2Wis. Stat. Ann., Secs. 316.52 to 316.55. 

2This is found: in_the note to the statute in 
Burns’ Annotated Statutes. 


, tit. 58, Sec. 


any contract to further performance 
thereunder, his personal representative 
may, if it appears feasible and in the 
interests of the estate, proceed to 
carry out the terms of such contract. 
In the event that the performance of 
such contract shall necessitate the ex- 
penditure of funds of the estate, or 
shall require the utilization of assets 
other than property which is itself 
the subject matter of such contract, 
such personal representative shall re- 
quest and receive instructions from 
the court regarding the performance 
thereof.” 


The comment of the Code Commis- 
sion2 on this section is as follows: 


“This section is new and was drafted 
by the Commission to cover a specific 
situation. Its purpose is to provide a 
method of procedure to be followed by 
the personal representative where the 
deceased was obliged to further per- 
formance upon a contract that was 
incomplete at the time of his death 

. Many lawyers suggested such a 
section.” 


The Wisconsin statute is somewhat 
similar in general import. It shows defin- 
itely that it was designed to include cases 
of specific performance of contracts to 
sell real estate. 


Results of Questionnaire 


In the preparation of this paper, I be- 
came convinced that I should know 
something about the way in which the 
problems here considered are actually 
presented to the practicing lawyer and 
the manner in which he has dealt with 
them. Charles A. Woods, chairman of 
our Section’s Committee on Improve- 
ment of Probate Procedure, offered to 
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assist me in making factual studies. Ac- 
cordingly I prepared a simple question- 
naire which he sent out to a select list 
of specialists in the field of probate law. 
There were two subdivisions in each of 
which were three questions. The first 
subdivision inquired about instances in 
which an executor was advised by his 
attorney to refuse to perform a contract 
of a decedent. The second concerned in- 
stances in which an executor or adminis- 
trator had performed a contract of his 
decedent, involving something more 
than the payment of money. The ques- 
tionnaire was sent to all members of the 
Committee, a cross section of the Pro- 
bate and Trust Law Section of the Alle- 
gheny County (Pa.) Bar Association, to 
some members of the Decedents’ Estates 
Advisory Committee of the Joint State 
Government Commission of the General 
Assembly of Pennsylvania, and to 110 
members of the Probate Attorneys As- 
sociation (International). 

In all, 87 answers were received from 
lawyers in 38 states, plus the District of 
Columbia. Of these 33 report no experi- 
ence in advising a client to perform or 
not to perform a contract of the dece- 
dent. Some of these lawyers are un- 
doubtedly persons of wide experience in 
the probate field; and in at least one or 
two instances, they reported having in- 


quired of other attorneys in the vicinity 
who made the same answer. In addition 
to this, 21 other answers reported that 
the only experience was with respect to 
contracts for the sale of real estate. Four 
others reported advice concerning the 
performance of a sale of real and per- 
sonal property, and a fifth merely report- 
ed advising the performance of a sale. 
Another reported advising performance 
but did not remember the contract. 

The other 27 answers referred to the 
following: building contracts, contracts 
to sell stock in a closely held corpora- 
tion, agreement to liquidate a corpora- 
tion, contracts involving a service or re- 
pair type of business, contracts for ma- 
chine work, for manufacturing cabinet 
work, subscriptions to charity, agree- 
ment for the support of decedent’s wife 
in connection with a divorce proceeding, 
options to buy or sell stock, leases, surety 
contracts, contracts for the continued 
operation of a business, contracts to sell 
a business, contracts to purchase coal, 
contracts for sale and operation of 
ranches, agreements to lend money on a 
note, professional contract, contract for 
services by dentist who was deceased. 

It is clear from the reports that some 
answers may not have involved contracts 
at all, and that others involved perform- 
ance which was purely personal to the 
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decedent and hence terminated at his 
death. In other cases there were evidert- 
ly valid defenses. Some of the contracts 
were specifically enforceable. Thus, for 
a number of reasons, these answers prove 
little or nothing. Seven of these report 
refusals to perform contracts other than 
contracts for the sale of real estate. Three 
of these report a gain by this course of 
conduct; one reports a loss from it. 

Six questionnaires refer to building 
contracts by a deceased contractor. 
Three report refusals to perform, in two 
of which the estate gained. The other 
stated that the result was satisfactory to 
all concerned. In one of these, there was 
a defense of fraud. All six report one or 
more instances of performance of build- 
ing contracts. Two of these report a gain 
from this procedure; one a loss; and 
two report both gains and losses. 

One involved a contract by a deceased 
owner to have building construction on 
land specifically devised. Performance 
was repudiated. The answer states: “It 
appeared to me that the personal repre- 
sentative was under a duty to terminate 
the contract, even at the risk of the es- 
tate being liable for damages.” 

The following propositions emerge: 

1. The American courts do not recog- 
nize any basic duty of the personal 
representative to perform the decedent's 
contract merely because it has become 
the personal representative’s contract. 

2. The personal representative prob- 
ably must exercise a sound discretion to 
perform or not to perform depending 
upon what is for the best interests of the 
estate as a whole. 

3. This is subject to a line of author- 
ity to the effect that, if an owner of land 
has entered into a contract for building 
construction on the land, and dies, the 
heir or devisee of the land can demand 
performance of the contract. 

4, If the decedent’s estate is insolvent, 
the personal representative would be 
most unwise to perform an executory 
contract of the decedent without a court 
order; and indeed, in all cases of execu- 
tory contracts of the kind we are consid- 
ering, it would be the part of wisdom for 
him to get a court order before electing 
to perform or not to perform. 

5. It is my personal opinion that, in 
a majority of cases, the personal repre- 
sentative is less likely to be surcharged if 
he refuses to perform than if he per 
forms, though I cannot prove this. 

Finally, although the problems we are 
considering do not often arise, they are 
sufficiently difficult that legislation on 
the subject might be desirable. I would 
suggest a statute along the lines o* the 
Indiana or Wisconsin Acts.. 


TRUSTS. AND EsTATES 





Ope an EER: 


his 
ent. 
acts 

for 
‘ove 
ort 
han 
iree 


2 of 


li ng 
‘tor. 
two 
ther 
y to 
was 
e or 
nild- 
gain 


and 


ased 
n on 
ance 
: “ht 
epre- 
inate 
e es 


ye: 
ecog- 
sonal 
lent’s 
come 
5 

prob- 
on to 
nding 


»f the 


ithor- 
land 
iIding 
s, the 
mand 


vent, 
ld be 
tory 
court 
>xecu- 
onsid- 
m for 
ecting 


vat, in 
repre: 
-ged if 


: per: 


we are 
ey are 
on on 
W ould 
of the 


STATES 








“Naa UseRR QED 


OcToBeR 1958 





think of 
YOURSELF 


for a change 


Wouldn’t you like to save the valuable time you 
now spend helping clients with their investments? 
Wouldn’t you like full-time supervision 

for your own securities, too? 


Through an Investment Management Account at 
Chemical Corn Exchange Bank, you are relieved of 
the time-consuming detail work connected with 
investing. You and your clients can benefit by our 
specialists’ constant study of current business 
and financial developments. 

If a Custodian Account is preferable, 

you would continue to make investment 
decisions while we would take care of 

record keeping and other details. 


Phone HAnover 2-3700, Ext. 456—without 
obligation, of course. 


CHEMICAL 
CORN EXCHANGE 


Fiduciary Division 


30 BROAD ST., NEW YORK 15 
BANK Mae 


Founded 1824 





Member Federal Deposit Insurance Corporation 



















NURVIVOR PuRC 


B USINESSMEN MUST PLAN FOR DEATH 
as well as for life. This is particul- 
arly true if privately owned and closely 
held enterprises are to remain important 
factors in our economy.! 


Because of the failure to make lifetime 
arrangements for the disposition of a de- 
cedent’s interests therein, businesses are 
frequently liquidated or sold at a loss in 
order to raise money to meet pressing 
death charges and taxes. Planning is, 
therefore, as important for the surviving 
business associates as for the decedent’s 
family. 

The approach to pre-probate business 
planning depends upon the nature of the 
business, the extent to which the dece- 
dent had an interest therein, whether the 
business interest constitutes a large or 
small part of his estate, and the amount 
of income available for the support of 
his family from sources other than the 
business involved. While not every busi- 
ness interest should be sold at death, the 
welfare of the surviving family often 
necessitates a sale. The function of the 
survivor purchase agreement is to pro- 
vide the mechanics for such a sale. If a 
sale is not to take place at death, the 
decedent’s family can, nevertheless, be 
protected by a variety of arrangements 
and safeguards.” 


*Joseph I. Swietlik, my associate, provided in- 
valuable assistance in the preparation of this 
paper, which is gratefully acknowledged. 


1The public policy of our nation — as distin- 
guished from actual practice — favors the contin- 
uation of the small and medium sized business. 
The anti-trust legislation is an example. The Rev. 
Act. of 1954, by limiting the transfer for value 
rule, by permitting entity buy outs, and by ex- 
pressly permitting the accumulation of surplus up 
to $60,000 is a further example. The “Small Busi- 
ness Tax Adjustment Bill of 1958,” which became 
part of the “Technical Amendments Act of 1958,” 
provides faster depreciation of used property, ex- 
tensions of the right of corporations to elect to be 
taxed as partners, and installment payments of es- 
tate taxes over a period of years. 


2Arrangements might be made for the widow or 
children to become active in the business or other- 
wise receive income therefrom. Various control and 
voting arrangements could be considered. However, 
if the widow remarries, problems may arise in 
negotiating business arrangements with the second 
husband. Moreover, it might be unfair to require 
the survivors to continue to pay even a portion of 
the profits to the decedent’s family when the latter 
might contribute little to the operation of the busi- 
ness. From the family’s point of view it may be 
doubted whether its source of income should be de- 
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Sole Proprietorship 


Of the several forms of business enti- 
ties, the sole proprietorship is most vul- 
nerable. At the death of a sole proprietor, 
the business becomes part of his estate 
and is under the control of the probate 
court.* Usually, it will be sold or liqui- 
dated as rapidly as possible.* The sole 
proprietor should, therefore, through ap- 
propriate provisions in his will, enable 
his executors to carry on the business 
until such time as an advantageous dis- 
position can be made. 

Few survivor purchase agreements for 
sole proprietorships are executed.® Be- 
cause the proprietor has difficulty in 
finding a successor. If he does find a 
suitable one, often a key employee, such 
individual is given an interest in the 
business during lifetime, and the sole 
proprietorship is converted into a part- 
nership or corporation. 


Partnership 


The partnership has analogous prob- 
lems. Under the Uniform Partnership 
Act, as well as under the common law, it 
is automatically dissolved upon the death 
of one of the partners, unless an express 
agreement to the contrary has been 
made. While death dissolves a partner- 
ship, it is not actually terminated until 
its affairs have been wound up.® During 
this interim, it can undertake no new 
transactions or ventures. It may carry on 


pendent upon the vagaries and uncertainties of 
business. See Fuller, Partnership Agreements for 
Continuation of an Enterprise After Death of a 
Partner, 50 Yale L. J. 202 (1940). 

3All assets of the decedent not otherwise exempt 
are treated as part of the deceased’s estate and 
pass under the control of the executor or adminis- 
trator. 21 Am. Jur. Executors & Administrators, 
Sees. 185 and 197. 

4Unless there is express authority to do so, pro- 
bate courts frown upon the operation of a business 
by an estate. Hall v. Meriden Trust & Safe Deposit 
Co., 103 Conn. 226, 130 A. 157 (1925); In re Thur- 
bers Estate, 311 Ill. 211, 142 N.E. 493 (1924); In 
re Burkes Estate, 108 Cal. 163, 244 P. 340 (1926). 

5Generally, the sale of a sole proprietorship is 
not a unitary transaction permitting classification 
of the entire business as a capital asset. Williams 
v. McGowan, 152 F. 2d 570 (2nd Cir. 1945). Prob- 
lems arise as to whether payments for inventory, 
stock in trade, accounts receivable, covenants not 
to compete, good will, and similar items will be 
subject to ordinary income or capital gain treat- 
ment. Furthermore, problems may arise as to the 
allocation of the purchase price among the var- 
ious individual items acquired. 

®Uniform Partnership Act, Secs. 29, 30 and 31. 
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only those transactions necessary to con- 
clude its affairs. The surviving partners 
are regarded as trustees for the deceased 
partner’s interest, and are responsible as 
such to the probate court.” They are re- 
quired to account for any profits made. 
The deceased partner’s interests are not 
liable for losses incurred by the surviv- 
ors as a result of transactions entered in- 
to after death.® 


Corporation 


Fundamentally, the problems of the 
closely held corporation are the same as 
those of the partnership, except of course 
that the corporation does not terminate 
upon death. The relationship between 
the stockholders, the continuity of the 
business, and the protection of the dece- 
dent’s family involve the same considera- 
tions. 


Elements of Agreement 


There are two basic approaches to the 
purchase of the interests of a deceased 
partner or stockholder. Under one, the 
cross-purchase, the surviving partners or 
stockholders make the purchase. Under 
the other, the purchase is by the entity— 
by the partnership or the corporation it- 
self. The determination of which course 
to follow will depend on both business 
and tax considerations. 


Pattern of Agreement 


The parties to and the provisions of 
the agreement necessarily depend upon 
whether the business is a partnership or 
a corporation, and whether the buy out 
is to be by the survivors or by the en- 
tity. In any event, the instrument should 
be a binding contract. An instrument 
embodying only mutual options is not 
effective.® If the agreement is in the form 
of an option, it should be based on sufb- 

7TUniform Partnership Act, Sec. 21; Losch V. 
Marcin, 251 N.Y. 402, 167 N.E. 514 (1929); Flem- 
ing v. Fleming, 211 Iowa 1251, 230 N.W. 359 
(1930); Vasiljevich v. Radanovich, 138 Cal. AppP- 


97, 31 P. 2d 802 (1934); Moffet v. Pierce, 34‘ Pa. 
16, 24 A. 2d 448 (1942). 


8Uniform Partnership Act, Sec. 34. 


®Comm. v. Bensel, 100 F. 2d 639 (8rd Cir. 1138): 
Armstrong’s Estate v. Comm., 146 F. 2d 457 (7th 
Cir. 1945); Cowles v. State of Washington, 2/9 P: 
2d 964 (Wash. 1950). 
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cient consideration so-that if the option- 












or elects to sell, the optionee is obligated 
to purchase.’® A price, or a method of 
determining it, should be spelled out with 
certainty. The method of payment should 
be set forth. 

Wherever possible, the agreement 
should be funded by life insurance. Be- 
cause of recent tax confusion there is 
disagreement as to whether the insur- 
ance should be referred to in the agree- 
ment. But, it would appear that sufficient 
clarification of the tax problems has al- 
ready taken place to minimize the dan- 
ger of such reference. 

If services of a trustee or escrow hold- 
er are used, provisions relating thereto 
should be included, as should provisions 
relating to the restraint on the sale or 
disposition of the shares or business in- 
terest. Mechanics for the settlement of 
disputes, for certifying the figures re- 
flected by the books, methods of dealing 
with problems of the corporation not 
having sufficient surplus at the time of 
buy out, the creation of a sinking fund 
if needed, and the time within which 
various steps should be taken, must be 
covered. 


The agreement may also deal with 
such problems as voting rights, voting in 
concert, control and management, both 
during lifetime and after death. Some- 
times wives are made parties although 
they have no direct interest in the busi- 
ness. There appears to be no legal neces- 
sity for this, except possibly in commun- 
ity property states.1! Practically, how- 
ever, making the wife a party may have 
the effect of placing her on notice and 
reducing her resistance to the implemen- 
tation of the agreement if the results are 
not satisfactory to her.” 


Enforceability 


Agreements providing for the sale of 
a business interest at death have gener- 
ally been upheld by the courts.!* They 
are usually not regarded as testamentary 





‘°Page on Contracts, Sec. 582, page 925; 12 Am. 
Jur., See. 15; Miskowitz v. Starobin, 41 N.Y.S. 2d 
786, 267 App. Div. 866 (1943). 

i enerally, in community property states a 
wife's signature is essential if, in the business pur- 
chase, she will receive less than one-half of an ade- 
quate purchase price. 2 R & R Advanced Under- 
Writing Service, 15-37(e). 

RS milarly, there is no legal necessity for refer- 
ring to these agreements in the wills of the par- 
ties. Nevertheless, wills do frequently direct the 
executors to carry out the provisions of such agree- 
mers. Again, the effect is not a legal one, but a 
Practical one of giving all parties, including the 
dec-‘ent’s family, further notice of his intentions. 

_ ‘ asey v. Hurley, 112 Conn. 526, 152 A. 892 
(1° *); Rankin v. Newman, 114 Cal. 635, 46 P. 742 
(1°.5); Kavanaugh v. Johnson, 290 Mass. 587, 195 
197 (1935); In re Rohrbacher’s Estate, 168 
58, 832 A. 30 (1895) (reversing 14 Pa. Co. Ct. 
3 Pa. Dist. R. 264 (1894); In re Eddys Es- 
175 Mise. 1011, 26 N.Y.S. 2d 115 (1941); See 
‘0 Am. Jur., See. 311; Notes and Cases at 73 
R. 983; Forster, Legal, Tax and Practical 
‘ems under Partnership Purchase and Sale 
ement, 19 So. Cal. L. Rev. 1 (1945). 
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in nature,!* and are considered to be 
binding: upon the personal representa- 
tives and heirs of the decedent.?® 
Enforceability problems have arisen 
under a variety of factual situations.’® 


144Murphy v. Murphy, 217 Mass. 233, 104 N.E. 466 
(1914); In re Fieux’s Estate, 241 N.Y. 277, 149 
N.E. 857 (1925); McKinnon v. McKinnon, 56 Fed. 
409 (C.C.A. Mo.) 1893). 

15Lockwoods Trustee v. Lockwood, 250 Ky. 262, 
62 S.W. 2d 1053 (1933); Kavanaugh v. Johnson, 
290 Mass. 587, 195 N.E. 797 (1935). This is true 
whether or not the purchase price is specified. 
Rankin v. Newman, 114 Cal. 365, 46 P. 742 (1896), 
and whether the agreed price is too high or too 
low. Kaufmann v. Kaufmann, 222 Pa. 58, 70 A. 
956 (1908); Murphy v. Murphy, 217 Mass. 233, 104 
N.E. 466 (1914). 

16Helms v. Duckworth, 249 F. 2d 482 (1958), in- 
volved the question of good faith as to bona fide 


Some relate to the adequacy of price; to 
ambiguity in the method of arriving at 
a price; to the right of the corporation 
to acquire the shares in view of the ab- 


negotiation of price. Cerceo v. DeMarco, 137 A. 2d 
296 (Penn. 1958), deals with the lack of considera- 
tion. The buy out arrangements called for insur- 
ance which was never acquired. The court held 
that the buy out failed for lack of consideration. 


Note must also be made of a line of cases de- 
cided in New York. In Topkin, Loring & Schwartz, 
Inc. v. Schwartz, 249 N.Y. 206, 163 N.E. 735, 66 
A.L.R. 1179 (1928), Schwartz refused to sell his 
shares on the ground that since the corporation 
could purchase the shares only out of surplus, the 
agreement was not binding upon the corporation 
because there was no assurance that there would 
be surplus available when the corporation would 
be called upon to repurchase. The court agreed. 
The important point to note, however, was that 
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sence of surplus; to the absence of good 
faith; to the need for a suitable endorse- 
ment on the stock certificates indicating 
that the shares were subject to the pro- 
visions of the agreement.!? Enforceabil- 


the agreement did not provide any method for ac- 
cumulating funds to pay for the shares. Life in- 
surance was not used. 

In Greater New York Carpet House v. Hersch- 
mann, 258 App. Div. 649, 17 N.Y.S. 2d 483 (1940), 
the agreement was funded with insurance pur- 
chased by the corporation. The court held the lat- 
ter fact to be sufficient to differentiate this case 
from the Schwartz case. The defense of lack of 
surplus, if there were such a lack in spite of the 
insurance, could be asserted only on Herschmann’s 
death, but the agreement itself was binding and 
valid. See also: Ionic Shop, Inc. v. Rothfeld, 64 
N.Y.S. 2d 101 (1946); Murphy v. George Murphy, 
Inc., 166 N.Y.S. 2d 290 (1957). 

17To insure enforceability the stock certificates 
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ity, in some cases, is by way of specific 
performance, if the business interest is 
unique in nature and damages are not 
readily ascertainable. 


Right of Corporation to Redeem 


A number of problems exist with re- 
spect to the right of a corporation to 
purchase its own shares. The majority 
rule'® is that a solvent corporation may 
lawfully purchase its own shares, in the 
absence of express contrary restrictions, 
provided it acts in good faith and with- 
out prejudice to the rights of creditors, 
and has a surplus with which to make the 
purchase. The statutes of many states 
now directly permit the repurchase of 
stock.!® Where prohibitions exist, they 
are intended for the protection of credit- 
ors and for the prevention of discrimina- 


tion and favoritism among the stock- 
holders.”° 


Some states merely require that the 
shares be paid for only out of surplus.”! 
Some states permit the creation of sur- 
plus by a reduction of capital.?? Unless 
creditors would be adversely affected, a 
provision in the agreement providing for 
the creation of surplus by the reduction 
of capital would appear to be practical. 


It should be noted that life insurance 
proceeds, if not subject to the transfer 
for value rule, are received free of in- 
come taxes and, accordingly, create sur- 


should be stamped or endorsed with a summary of 
restrictions on the transferability of that stock. 
If no such statement is placed on the certificate, 
Sec. 15 of the Uniform Stock Transfer Act pro- 
vides that there shall be no lien in favor of the 
corporation or restriction on the transfer. 

18See: 6a Fletcher Cyclopedia Corporations, Sec. 
2848. 

See: 2 R & R Advanced Underwriting Service, 
15-31, for a breakdown, state by state, of the re- 
quirements with respect to this problem. 

20For example, preemptive rights do not attach 
to treasury stock. 18 C.J.S., Sec. 201(d),.Borg v. 
International Silver Co., 11 F 2d 143 (2nd Cir. 
1926). There is also the danger of an insolvent 
corporation purchasing shares of favored individ- 
uals before dissolution of the corporation. See also 
19 C.J.S., Sec. 950. 

21F.g., Ark., Cal., Del., Fla., Ga., Kan., La., Md., 
Mich., Minn., N. H., N. J., N. C., N D., Okla., 
N. Y., Ore., S. D., Tenn., Wis. In some states, 
such as New York, this rule is predicated upon 
court decisions rather than statute Cross v. Begue- 
lin, 252 N.Y. 262, 169 N.E. 378 aff’g 226 App. Div. 
349, 235 N.Y.S. 336 (1929); Richards v. Ernest 
Wiener Co., 207 N.Y. 59, 100 N.E. 592 (1912). 
The New York Penal Code does, however, provide 
that a director voting for the repurchase of corpo- 
rate shares out of funds other than surplus shall 
be guilty of a misdemeanor. New York Penal Code, 
Sec. 664, as amended by Laws of 1924, Chap. 221. 
In Illinois a corporation may purchase its own 
stock provided the redemption will not ‘“‘reduce 
the remaining assets of the corporation below an 
amount sufficient to pay all debts and known li- 
abilities of the corporation as they mature .. .” 
Illinois Business Corporation Act 1955, Sec. 58. A 
few states require express statutory or charter 
provisions before redemption will be permitted. 
Petre v. Bruce, 157 Tenn. 131, 7 S.W. 2d 43 
(1928); Security Nat. Bank v. Crystal Ice & Fuel 
Co., 145 Kan. 899, 67 P. 2d 527 (19387). 

2F.g., Illinois Business Corporation Act 1955, 
Sec. 60. 

Weber v. Climax Molybdenum Co., 217 App. 
Div. 756, 127 Misc. 470, 216 N.Y.S. 481 (1926); 
Allied Chemical & Dye Corp. v. Steel & Tube Co., 
14 Del. Ch. 1, 120 A. 486 (1928). 





plus to the degree that the proceeds «re 
not offset by existing deficits. Out of 
such surplus there can be a redemption 
of shares. 


Majority v. Minority 


Occasionally, the question arises as to 
whether the majority stockholders may 
cause the corporation to enter into a 
stock retirement agreement with them 
over the objection of the minority. The 
problem is, basically, the right of the 
majority versus the minority. While cor- 
porate control vests in the majority, the 
minority do have certain well defined 
rights. They can challenge the action of 
the majority where such action may in- 
jure the corporation or the minority.” 
The majority may not act for its own 
benefit to the detriment of the corpora- 
tion or the minority.** 

The minority has no right, however, 
to interfere with any action of the ma- 
jority taken in good faith and not in- 
tended to be injurious.”> Hence, it would 
seem that a stock retirement agreement 
between the corporation and some of its 
stockholders, if entered into on notice 
and in good faith, and with a fair valua- 
tion placed upon the shares, could not be 
successfully attacked by the minority, 
even though the latter voted against 
such an agreement at corporate meet- 
ings.6 


Corporate Tax Problems 


Capital Gain Treatment 


Those who use the stock redemption 
approach must be aware of many tax 
problems. Ordinarily, the redemption by 
a corporation of all of the shares of a 
stockholder is given capital gains treat- 
ment. It is regarded as a sale or ex- 
change.”? After death, the same treat- 
ment applies, but gain is measured by 
the difference between value for estate 
tax purposes and the amount realized on 
the sale.2® Normally, however, if the sale 
is pursuant to a valid and adequate sur- 


Duffy v. Omaha Merchants’ Express & Trans- 
fer Co., 127 Neb. 273, 255 N.W. 1 (1934); Hender- 
son v. Garner, 200 Ala. 59, 75 So. 387 (1917). 

Martin Orchard Co. v. Fruit Growers Canning 
Co., 203 Wis. 97, 2833 N.W. 603 (1930); Crowe Vv. 
Consolidated Lumber Co., 239 Mich. 300, 214 N.W. 
126 (1927). 

283A corporation may repurchase stock from its 
employees and officers so long as the transaction 
pursuant to a valid contract and the corporation 
not insolvent. 6 Fletcher Cyclopedia Corporations, 
Sec. 2858. Furthermore, the general rule is that 
agreements made between directors and the corpo 
ration are valid if entered into in good faith and 
without fraud. 3 Fletcher Cyclopedia Corporations, 
Sec. 918. 

27IRC, Sec. 302(a). 

28Property passing from a decedent receives 4 
stepped-up basis equal to its fair market value at 
the time of decedent’s death. IRC, Sec. 101/(a)- 
Since a decedent’s property is valued according t0 
its fair market value as of the date of deat! for 
estate tax purposes, IRC, Sec. 2031, that valuation 
becomes its basis for purposes of subsequent sale. 
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vivor purchase agreement, there will be 
nc difference between the amount real- 
ized on the sale and the valuation for 
estate tax purposes. This is true even if 
there is a partial redemption under Sec- 
tion 303 (to which reference will be 
made later). 


Ordinary Income — Aittribution 
Rules 


However, if Section 318 applies, a 
stock redemption may give rise to ordi- 
nary income rather than a capital gain. 
Section 318 relates to the family attribu- 
tion rules. It is applicable to a corporate 
situation where members of the same 
family — father, wife, children, grand- 
children —- own shares, whether or not 
there also are other non-family stock- 
holders. That section generally also ap- 
plies where the family members are asso- 
ciated in a partnership, as stockholders 
in another corporation, or as beneficiar- 
ies of a trust or estate.*® The result is 
that the shares of all the family members 
may be attributed to the one seeking re- 
demption, so as to make impossible the 
full redemption of his shares, unless cer- 
tain difficult, and often impossible, tests 
are met. 


Take the case of the Black & White 
Corporation, with 100 shares outstand- 
ing. Black owns 30 and the White fam- 
ily owns 70. John White, the father, 
owns 40 of these 70 shares. His two sons 
and his wife each own 10. Assume that 
White’s 40 shares are worth $100,000 
and that there is a stock retirement 
agreement in force, pursuant to which 
the corporation is to purchase John 
White’s shares from his estate for $100.- 
000. 


If White dies, and a purchase of his 
40 shares were made pursuant to the 
agreement, and assuming that such re- 
demption did not come under the lim- 
ited shelter provided by Section 303, the 
payment by the corporation to White’s 
estate would constitute a taxable divi- 
dend to it. This is because, under Sec- 
tion 318, the shares owned by Mrs. 
White and the two sons would be attrib- 
uted to Mr. White, and the purchase of 


“IRC, See. 318. See, Laikin, Stock Redemption: 
Sec: 02 and 318, Proc. N.Y.U. 14th Am. Inst. on 


Fe “axation, page 671 (1955). The related en- 
tity -ules attribute ownership to the stockholder of 
his stable portion of the shares owned by any 
= rship, trust or estate of which he is a mem- 
e 


beneficiary; also, all of the shares of the 
f which he is considered the owner for in- 
2X purposes, also the shares owned by a cor- 
n with respect to which he owns, directly 
attribution, 50°% of the value of its out- 
ng shares. Conversely, all of the shares of 
‘ockholder are attributed to his children, 

parents, grandparents, and to a partner- 
rust, estate or corporation of which he is a 
er or beneficiary, but his shares will only be 
uted to the corporation if he owns more than 
‘f the stock thereof by value. 


at 
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the 40 shares did not qualify as a com- 
plete redemption because other members 
of the family still owned 30 shares at- 
tributed to White, and because the re- 
demption of 40 of the 70 White shares 
did not qualify as a disproportionate par- 
tial redemption — a complicated test set 
forth in the Code.*® 


Under these circumstances, the estate 
would be required to pay an income tax 
on a $100,000 dividend. If White’s es- 
tate were substantial, it is possible that 
the income tax, the estate tax and the 
inheritance tax might even exceed $100,- 


000. 


This type of danger is present with 
almost every stock retirement agreement 
where more than one member of the fam- 
ily is a stockholder. However, the attri- 
bution rules do not apply as between 
brothers, unless their parents are also 
stockholders, or the brothers are bene- 
ficiaries of the same trust or estate, or 
are stockholders in another corporation 
which holds shares in the one which is 
to make the redemption. 


Some attention is now being given by 
Congressional Committees, and commit- 
tees of the various professional groups, 
to ameliorate these difficulties. However, 
the changes recommended are limited in 
scope, so that the basic problems of Sec- 
tion 318 may still remain.** 


Danger in Existing Stock 
Retirement Agreements 


The foregoing problems are aggra- 
vated by the fact that in recent years 
there has been considerable estate plan- 
ning. In connection therewith, many 
gifts of stock in closely held corpora- 
tions have been made to children, to 
spouses and to trusts for them. This sug- 
gests that where a situation involves the 
attribution rules of Section 318, the saf- 
est approach to avoid dividend treat- 
ment, if a buy out is required, is to use 
the cross purchase.*” 


On the other hand, an agreement 


3s0There can be a disportionate partial redemp- 
tion with respect to a shareholder if the percen- 
tage-ratio of his voting stock after redemption is 
at least 20% less than his percentage-ratio of vot- 
ing stock prior to the redemption; and, his remain- 
ing voting shares constitute less than 50% of the 
outstanding voting shares after the redemption. 


%1For a discussion of expected changes see: 7 
JTAX 66 (Aug. 1958). 


82See Rev. Rul. 58-111 (IRB 1958-12, 9): provid- 
ing that in the event of the redemption of stock of 
a corporation where Sec. 318(a) is applied to de- 
termine the constructive ownership of stock for the 
purpose of Sec. 302, the beneficiaries’ proportion- 
ate interests in the stock owned by an estate would 
be determined as of the date of redemption. This 
would allow one beneficiary to receive his share be- 
fore redemption and prevent attribution between 
the beneficiary and the estate. It further ‘suggests 
that the distribution from the estate to the various 
beneficiaries might be so timed that at the time of 
redemption the 302 and 318 rules will be avoided. 





could be drawn in the form of a binding 
option which would give the estate the 
option to cause the corporation to re- 
deem all or part of its shares. Such an 
agreement would have the advantage of 
enabling the estate to determine whether 
or not it would be safe, taxwise, to en- 
force a redemption. Such an agreement 
might also provide that surviving stock- 
holders shall personally acquire the 
shares to the extent that the corporation 
is unable to, or does not, make the pur- 
chase.** 


%3However, if the estate has the option the price 
fixed in the agreement may not necessarily be ac- 
ceptable to the government as fixing the value for 
estate tax purposes. 
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Existing stock retirement agreements 
which may be vulnerable under Section 
318 also present the danger that the sur- 
viving stockholders may insist on carry- 
ing out the agreement by a sale to the 
corporation, regardless of the income 
tax consequences to the decedent’s es- 
tate. 


Section 303 Redemptions 


Section 303 provides that at death a 
corporation may redeem such number 
of shares held by an estate which will 
provide the estate with an amount sufhi- 
cient to cover the estate and inheritance 
taxes, and administrative costs, without 
causing the amount received to be taxed 
as a dividend. The attribution rules of 
Section 318 do not apply to shares re- 
deemed under Section 303.** 


Section 303 applies where the shares 
of the particular corporation held by the 
estate constitute 35% of the gross estate, 
or 50% of the taxable estate. Where the 
shares of more than one corporation are 
to be redeemed, the estate must own 
75% of the outstanding stock of each 
corporation, in which case the 35% and 
50% rules apply to the combination.*® 


While Section 303 provides a degree 
of relief in given cases, it does not func- 
tion automatically. Unless a proposed 
redemption is supported by an agree- 
ment, the corporation and the surviving 
stockholders may refuse to carry out the 
redemption. If a partial redemption does 
take place, it may convert a majority 
position to a minority one. If insurance 
is used to fund a redemption but there 
is no agreement with respect thereto, 
and if the parties fail to agree on value, 
the redemption may not take place, with 
the result that the insurance may actual- 
ly have the effect of increasing the value 
of the shares for tax purposes. 


Partnership Tax Problems 
Income Tax 


Death does not itself terminate the in- 
come tax year of a partnership unless 
the agreement expressly so provides. 
However, the sale of a partnership inter- 
est will terminate the tax year with re- 
spect to the seller, and if the sale in- 
volves more than a 50% interest, it will 
terminate the tax year of the partnership 
for all of the partners.** Failure to recog- 
nize these rules may result in the bunch- 
ing of income of an entire partnership 
year with that of a partial year, thus 
increasing the individual’s applicable 

“IRC, Sec. 303 makes no reference to Sec. 318 
—— only applies if such reference is made, Sec. 


SIRC, Sec. 303(b) (1(B). 
‘IRC, Sec. 708(b). 
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brackets. This might occur where one 
partner is on a calendar year basis, the 
partnership is on a fiscal year basis, and 
pursuant to agreement his interest is 
sold at death. The better practice, in 
proper situations, is to have the sale take 
place after death and have the income 
for the short fiscal period reportable by 
the estate. Perhaps some of this income 
could be paid out as a deductible wi- 
dow’s allowance, thus bringing about a 
lowering of brackets, and, if the income 
is substantial, it may also be advantag- 
eous to take some of the administration 
expenses as deductions. 

If the purchase is between partners, 
capital gains treatment usually results.*" 
If the entity approach (purchase by the 
partnerships) is used, there could be 
either capital gain or ordinary income 
treatment, depending upon whether there 
is a purchase and sale of the partnership 
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“T think I’ve located the trouble, professor!” 





interest as a whole, or whether the pur- 
chase is via a continuation of the shar- 
ing of partnership income.*® 


If the buyers desire an income tax 
deduction, the buy out must be couched 
in terms of a continuation of income. In 
such event, the income will be taxable 
to the recipient as ordinary income and 
not as capital gains.*® This approach is 
usually applicable where the entity pur- 
chases rather than the partners. Thus, if 
the surviving partners are in a high in- 
come tax bracket, it might be advantag- 
eous for them to use the income type 
rather than the capital transaction type 


IRC, Sec. 741. However, there is a specific ex- 
ception to capital gain treatment in that unreal- 
ized receivables and substantially appreciated in- 
ventory will be subject to ordinary gain. These 
terms are defined in the “collapsible partnership” 
section, IRC, Sec. 751. 

%8Sec. 736(a) provides for ordinary income treat- 
ment to the seller if the purchase price is deter- 
mined “. . . with regard to the income of the part- 
nership .. .” or if the purchase price constitutes 
el guaranteed payment described in section 
107(c) . .”’ Sec. 707(c) refers to guaranteed pay- 
ments determined without regard to the income of 
the partnership made to a partner for services or 
the use of capital. 

X9TRC, Secs. 736(a) and 736(b). 





of agreement. This will reduce their n- 
come taxes and they might be willing to 
pass on some of the savings to the deve. 
dent’s estate or family.*° 


Collapsible Partnership 


Either approach may involve the new 
collapsible partnership rules which may 
negate capital gain treatment to the ex- 
tent that the partnership interest contains 
unrealized accounts receivable or sub- 
stantially appreciated inventories.*! In 
addition, with respect to partnerships 
operating on a cash basis, such as a pro- 
fessional partnership, the amount of the 
accounts receivable included in the part- 
nership interest sold may be regarded as 
income with respect to a decedent, and 
be subject to ordinary income taxes to 
the estate.*? 


Stepped-Up Basis 


Where the cross purchase approach is 
used, the surviving partners will be en- 
titled to a basis for the interest pur- 
chased equal to their cost. The assets in 
the hands of the partnership allocable to 
the interest purchased may also receive 
a stepped-up basis if the election under 
Section 754 is in effect.** If the paitner- 
ship itself purchases and such election is 
in effect, the basis of the partnership 
property will likewise be adjusted in re- 
lation to the amount paid, pursuant to 
Section 734. 


40It should be noted that professional or service 
partnership agreements generally proceed under 
Sec. 736(a). 


“If the income approach under Sec. 736(a) is 
used, clearly all of the partnership assets, includ- 
ing unrealized receivables and substantially appre- 
ciated inventory will be subject to ordinary income 
treatment. If the capital transaction approach is 
used, unrealized receivables are specifically exclud- 
ed from capital gain treatment by Sec. 736(b) (2) 
(A). Once it has been determined that a payment 
for a partnership interest is a distribution under 
Sec. 736(b), as distinguished from a distributive 
share or a guaranteed payment under Sec. 736(a), 
then references must be made to Sec. 731 which 
provides that a “distribution” is a ‘“‘sale or ex- 
change” and thus entitled to capital gain treat- 
ment. However, Sec. 731(c) specifically excludes 
Sec. 751 items (unrealized receivables and substan- 
tially appreciated inventory) from capital gain 
treatment. 


42Sec. 753 makes it clear that payments made un- 
der Sec. 736(a) are income in respect to a dece- 
dent. Since Sec. 736(b) (2) (A) places unrealized 
receivables under Sec. 736(a), there is little doubt 
but that unrealized receivables will, in all such 
partnership transactions, be considered as income 
in respect to a decedent and consequently be sub- 
ject to ordinary income treatment. It should be 
noted that Sec. 753 does not make mention of un- 
realized receivables and substantially appreciated 
inventory when the partnership interest is sold to 
the surviving partners (as distinguished from 4 
sale to the partnership itself. However, since these 
items are specifically given ordinary income treat- 
ment under Secs. 741 and 751, and since they do 
amount to assets in the hands of the deceased 
partner and as such must be valued in his estate, 
there is little doubt but that such items are also 
income in respect of a decedent. 

48Sec. 754 permits the partnership to fi: a? 
election and obtain adjustments to the basis of 
property which it holds when there has been 4 
distribution of partnership property under Set. 
734 or when there has been a transfer of a part 
nership interest under Sec. 743. 
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Thus, the partners may receive a 
stepped-up basis for such assets through 
the partnership. This applies whether 
accumulated partnership income is used 
for the purchase, the partners contribute 
additional cash, or insurance proceeds 
are received and used for such purpose. 
But, if insurance proceeds are used, the 
agreement should preclude the alloca- 
tion of any part thereof to the deceased 
partner’s interest.** 


Good Will 


Partnership survivor purchase agree- 
ments must also cover the issue of good 
will, both for the purpose of properly 
evaluating the worth of the partnership’s 
interest, and with respect to tax conse- 
quences. Under the present Code,** if 
the selling price of the partnership inter- 
est exceeds the fair value thereof, the dif- 
ference will be taxed as ordinary income 
unless the agreement specifically pro- 
vides that such difference represents 
good will, in which event it will be treat- 
ed as a capital asset. Thus, the agree- 
ment should indicate that good will is 
included or that no good will exists. 


Life Insurance 


Life insurance usually furnishes the 
most practical method of providing 
money with which to fund a survivor 
purchase agreement. The parties to such 
an agreement have an insurable interest 
in each other.*® Premiums paid are not 
deductible for income tax purposes.*7 
They are not deductible as ordinary and 
necessary business expenses.*® However, 
the proceeds of policies paid by reason 
of death are not taxable as income,*® un- 





“Sec. 704(b) automatically allocates part of the 
tax exempt income, such as insurance proceeds, to 
the deceased partner unless some other allocation 
is made, either in the partnership agreement or 
between the partners. Therefore, the agreement 
should provide that none of the insurance proceeds 
be allocated to the deceased partner and thus in- 


crease his partnership valuation. Of course, this 
can be overcome by an appropriate formula in the 
agreement for the valuation of the interest. 


“IRC, See. 736(b) (2) (B). 
“Fleming v. Fleming, 194 Iowa 71, 184 N.W. 296 


(1921); Atkins v. Cotter, 145 Ark. 326, 224 S.W. 
71 (1920); Connecticut Mutual Life Ins. Co. v. 
Luchs, 102 U.S. 498, 2 S. Ct. 949 (1883); Mutual 
Life Ins. Co. v. Armstrong, 117 U.S. 591, 6 S. Ct. 
877 (1885). This is in accord with the general 
rule ‘hat an insurable interest exists if the pur- 


chas of insurance derives some benefit from the 
life of the insured, or will suffer some loss or detri- 
men’ at his death. Warnock v. Davis, 104 U.S. 775 
— ; Mutual Aid Union v. Stephens, 97 Okla. 
283, 223 P. 648 (1924). The members of a part- 
‘p or a closed corporation thus clearly would 
sn insurable interest in each other’s lives. 
Rok ‘ors vy, Peoples Bank, 113 Minn. 496, 130 N.W. 
16 11); Keckley v. Coshocton Glass Co., 86 Ohio 
) N.E. 299 (1912). The same reasoning would 
pply to a corporation and its stockholders 
continuity and proper management may 
{ upon preventing the sale or devolution of 
dex nt’s interest to outsiders. 

C, See. 264. 

ssbaum v. Comm., 19 BTA 868 (1930). 

C, See. 101. 


(Turn to page 888) 
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JACKSON, MISSISSIPPI 


“Crossroads of the Growing South” 


By almost every yardstick, Jackson ranks high as an area 
with unlimited growth potentialities. Situated in the heart 
of the booming Deep South, with its moderate year 
‘round climate and its fabulous natural resources, Jackson 
has a sound and diversified economy, including oil, 
manufacturing and agriculture. Its importance as a dis- 
tribution and transportation center is growing rapidly. 
Investigate all the facts about growing Jackson, capital 
city of Mississippi and “Crossroads of the South”. 


Complete Trust Services —- 


Now In New, Expanded Quarters 


We have recently moved into new, spacious quarters on 
the sixth floor of Deposit Guaranty Bank’s expanded main 
office building. When you have business in the Jackson 
area, we invite you to write or visit us. Let us put our 
complete trust services to work for you. We want to 
serve you. 


TRUST DEPARTMENT 


Bank € Tuut Co. 


JACKSON, MISSISSIPPI 


CAPITAL AND SURPLUS $12,000,000.00 


Member Federal Reserve System and Federal Deposit Insurance Corporation 





Deposit Guaranty 











POWERS SYSTEM OF 
ESTATE ANALYSIS 


LAWRENCE G. KNECHT, Director 


WILLIAMSON BUILDING 


ALABAMA, Mobile 
J. WILBERT JORDAN 
The Lincoln Netional Life Ins. Co. 
536 First National Bank Bldg. 


CALIFORNIA, Santa Barbara 
ALTON C. DERICK 
Massachusetts Mutual Life Ins. Co. 
1520 State Street 


COLORADO, Denver 
JOHN M. CUNNINGHAM 
National Life Insurance Co. of Vt. 
514 Patterson Building 


ROBERT W. FRYE, C.L.U. 
The Northwestern Mutual Life Ins. 
Co. 
1643 Grant Street 


BERNARD S. ROSEN, C.L.U. 
State Mutual Life Assurance Co. 
1717 Downing Street 


CONNECTICUT, Hartford 
WINFRED A. KLOTER, C.L.U. 


WALTER B. KOZLOSKI 
Massachusetts Mutual Life Ins. Co. 
637 Farmington Avenue 


FLORIDA, Jacksonville 
ANGUS B. ROSBOROUGH, C.L.U. 
Massachusetts Mutual Life Ins. Co. 
537 Riverside Avenue 


FLORIDA, Miami 
WALTER M. PIERCE 
Massachusetts Mutual Life Ins. Co. 
1411 Coral Way 


FLORIDA, Orlando 


CHARLES CLEMENTSON, JR. 
Massachusetts Mutual Life Ins. Co. 
419 Rutland Building 


GEORGIA, Atlanta 
CORNELIUS F,. WALKER 


The Manhattan Life Insurance Co. 
3166 Maple Drive, N.E. 


WILLIAM POLATSEK 


~ 27 Years of Service ~ 


LICENSEES 


ILLINOIS, Decatur 


H. DALE WALKER, C.L.U. 
John Hancock Mutual Life Ins. Co. 
402 Millikin Bank Bldg. 
104 North Water Street 


ILLINOIS, Rockford 


GusTAV O. LARSEN 
Bankers Life Company 
525 Gas-Electric Building 
303 N. Main Street 


IOWA, Burlington 


ROBERT E. HOLSTEIN, C.L.U. 
National Life Insurance Co. of Vt. 
408 National Bank Bldg. 


IOWA, Davenport 
PAUL W. KNOWLES, C.L.U. 


JOHN E. NOLAN 
National Life Insurance Co. of Vt. 
401 First National Bldg. 


KANSAS, Topeka 


RALPH BRAUSA 
Massachusetts Mutual Life Ins. Co. 
Suite 301, Garlinghouse Bldg. 


KENTUCKY, Louisville 
W. J. COOPER 
W. HARLOW EDWARDS 
JOHN HELM 
E. O. MERSHON, JR. 


National Life Insurance Co. of Vt. 
430 Starks Building 
Fourth & Walnut Streets 


LOUISIANA, New Orleans 


JusTIN J. HANAW, C.L.U. 
7733 St. Charles Avenue 


MASSACHUSETTS, Springfield 
PENSION ASSOCIATES, INC. 
CORYDON K. LITCHARD, C.L.U. 
JOHN D. BIRCHARD 
1200 Main Street Building 


CLEVELAND 14, OHIO 


MICHIGAN, Battle Creek 
FLoyp C. WHITE, C.L.U. 
FRANK B. EGAN, C.L.U. 


ELWIN M. REED, C.L.U. 
National Life Insurance Co. of Vt. 
207 Capital Ave., N.E. 


MICHIGAN, Detroit 
TRUMAN H. CUMMINGS 
National Life Insurance Co. of Vt. 
19838 James Couzens Highway 


MICHIGAN, Grand Rapids 
GAIL L. SHOUP, C.L.U. 
KENNETH V. SHOUP 


Green-Shoup & Associates 
435 Cherry Street, S.E. 


JAMES L. SHUSTER 
330 Federal Square Building 


MICHIGAN, Lansing 
CHARLES RONALD DAMAN, C.L.U. 
The Northwestern Mutual Life Ins. 
Co. 
313 Tussing Building 


MINNESOTA, Mankato 


OrRIs M. JOHNSON, C.L.U. 
Prudential Insurance Co. of America 
470 Mid-West Service Building 
114 South Front Street 


MINNESOTA, Minneapolis 


RICHARD L. JESPERSON 
Lutheran Brotherhood 
701 Second Avenue South 


PENSION AND PROFIT SHARING Co. 
H. L. WILSON, JR. 
405 Minnesota Federal Building 


MINNESOTA, St. Pau! 


JAMES J. KRAKOWSKI 
National Life Insurance Co. of Vt. 
404 Pioneer Building 


NEBRASKA, Omaha 


ADDISON W. WILSON, C.L.U. 
Bankers Life Company 
874 Insurance Building 


— 
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NEW JERSEY, Newark 
DESMOND J. LIZOTTE 
ROBERT F. CADMUS 


Massachusetts Mutual Life Ins. Co. 


1180 Raymond Boulevard 


NEW YORK, Albany 
GERALD L. GRIFFIN, C.L.U. 


Massachusetts Mutual Life Ins. Co. 


30 Lodge Street 


NEW YORK, New York 


CHESTER L. CHAMBERS 
C. L. CHAMBERS ASSOCIATES 
363 Lexington Avenue 


CHARLES H. WEISS 
501 Fifth Avenue 


NEW YORK, Poughkeepsie 
CLARENCE E. P. CRAUER, C.L.U. 


The Northwestern Mutual Life Ins. 


Co. 
33-36 Bardavon Building 


NEW YORK, Syracuse 
HArrRY C. COPELAND, JR. 


Massachusetts Mutual Life Ins. Co. 


635 James Street 


OHIO, Akron 
EUGENE C. NOYEs, C.L.U. 


Massachusetts Mutual Life Ins. Co. 


415 Ohio Building 


KARL H. SCHMIDT, C.L.U. 
National Life Insurance Co. of Vt. 
Krumroy Building 
227 W. Exchange Street 


OHIO, Alliance 


ROBERT D. WRIGHT 
Bankers Life Company 
510 West State Street 


OHIO, Cleveland 
ROBERT E. BonpD 


Sun Life Assurance Co. of Canada 
2829 Euclid Avenue 


HERMAN HAAS 
% Eugene Klein & Associates 
1000 N.B.C. Building 


BRADFORD D. HASELTINE, C.L.U. 
JAMES B. CAMPBELL 
MAURICE ContTay, C.L.U. 
RICHARD D. JOYCE 
ELwoop M. WEST 
National Life Insurance Co. of Vt. 
1218 National City Bank Building 


RAYMOND J. KENNEDY 
302 E. 150 Street 


C -.ARENCE E, PEJEAU, C.L.U. 

WAYNE M. TROSTLE 
Vassachusetts Mutual Life Ins. Co. 
lippodrome Building 


LLIAM E,. WARNKIN 


The Columbus Mutual Life Ins. Co. 


301 West 105th Street 


CLARE WEBER, C.L.U. 
‘RANK H, NEFF 
°OFF L. WooDWARD 
New England Mutual Life Ins. Co. 
(919 E. 13th Street 


OHIO, Columbus 
SAMUEL S. LOYER 
Bankers Life Company 
533 University Club Bldg. 
40 South Third Street 


ROBERT K. ZIMMER, C.L.U. 


The Penn Mutual Life Insurance Co. 


64 East Broad Street 


OHIO, East Palestine 


GEORGE T. MCKINSTRY 
Mutual Benefit Life Insurance Co. 
566 Alice Street 


OHIO, Youngstown 
ROBERT E. FRooM, C.L.U. 
New England Mutual Life Ins. Co. 
3326 Market Street 


D. WARREN ROLLINS 
John Hancock Mutual Life Ins. Co. 
706 Mahoning Bank Building 


PENNSYLVANIA, Allentown 
Davin K. ALDRICH, C.L.U. 
Massachusetts Mutual Life Ins. Co. 
503 Commonwealth Building 


PENNSYLVANIA, Erie 
C. J. Frey, CLV. 
Mutual of New York 
G. Daniel Baldwin Building 
1001 State Street 


PENNSYLVANIA, Philadelphia 
BENJAMIN M. GASTON, C.L.U. 
North American Life Assurance Co. 
1830 Philadelphia Nat’! Bank Bldg. 


MARTIN E. Koun, C.L.U. 
The Wirkman Company 
2100 Chestnut Street 


ROBERT E. NEWCOMB, C.L.U. 
The Penn Mutual Life Insurance Co. 
Independence Square 


PENNSYLVANIA, Wilkes-Barre 
E. W. GALE 
Massachusetts Mutual Life Ins. Co. 
Suite 1002, Deposit & Savings Bank 
Bldg. 


SOUTH DAKOTA, Aberdeen 


C. MERRILL ALLEN 


American National Insurance Co. 
11742 W. Kemp 
Watertown, South Dakota 


SOUTH DAKOTA, Sioux Falls 
CLAYTON A. JORGENSON 


GEORGE V. CUNNINGHAM 
804 East 10th Street 


SOUTH DAKOTA, Watertown 
KEN W. STOCKTON 


ROBERT P. KELLEY 


American National Insurance Co. 
11742 W. Kemp 


TENNESSEE, Chattanooga 


JAMES B. IRVINE, JR., C.L.U. 
National Life Insurance Co. of Vt. 
Chattanooga Bank Building 


TENNESSEE, Nashville 


H. MARTIN NUNNELLEY, C.L.U. 
Massachusetts Mutual Life Ins. Co. 
534 Stahlman Building 


TEXAS, Dallas 


R. R. DAVENPORT, C.L.U. 
WILLIAM KRAULEDAT, Jr., C.L.U. 
Southwestern Life Insurance Co. 


LYMAN E. KING, C.L.U. 
CHARLES D. WALTERS 
Republic National Life Insurance Co. 


TEXAS, El Paso 


F. B. (Henry) ForD 
Bankers Life Comvany 
Suite 602, Electric Building 


TEXAS, San Antonio 


HUGH BLACK DAHLBERG 
Bankers Life Company 


Suite 500, Petroleum Commerce Bldg. 


VIRGINIA, Charlottesville 


KNOx TURNBULL, C.L.U. 
1148 Rose Hill Drive 


VIRGINIA, Richmond 
JEWEL W. Tyson, C.L.U. 
WILLIAM W. RAY 
Massachusetts Mutual Life Ins. Co. 


Suite 403, Mutual Assurance Society 
Bldg. 


WASHINGTON, D. C. 
CHESTER R. JONES, C.L.U. 
JOSEPH S. HURLEY 
Massachusetts Mutual Life Ins. Co. 
Suite 300, Wyatt Building 
777 - 14th Street, N.W. 


WASHINGTON, Seattle 


MILTON A. LINK 
Bankers Life Company 
620 The 1411 Fourth Ave. Bldg. 


WEST VIRGINIA, Wheeling 
F. C. ZEH 
Bankers Life Company 
800 National Bank Building 


WISCONSIN, Madison 
ALVIN H. BABLER, C.L.U. 
Massachusetts Mutual Life Ins. Co. 
111 West Wilson Street 


JACK KING, C.L.U. 
Bankers Life Company 
1015 Tenney Building 


WISCONSIN, Milwaukee 
ARTHUR H. NEUHAUS 
Bankers Life Company 
Suite 915, 110 E. Wisconsin Avenue 
Bldg. 
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less the policies were transferred for 
value.5° 


A transfer for value could take place 
in connection with a cross purchase 
agreement between stockholders where 
the survivors acquire the policies owned 
by the decedent on their own lives. In 
this respect the 1954 Code has changed 
the old transfer for value rule so that the 
income tax no longer attaches to the 
proceeds of policies which are trans- 
ferred between members of a partner- 
ship, between a partnership and the 
members thereof and vice versa, or be- 
tween a corporation and its stockholders. 
Unfortunately, the rule was not made 
broad enough to exempt transfers be- 
tween stockholders.5! 


Premiums Generally Not Dividends 


While the so-called “premium pay- 
ment test“ was eliminated from the law 
by the 1954 Code, the government is 
seeking to achieve an analogous result 
by taxing as income to the stockholders 
the premiums paid by the corporation 
for insurance on their lives. A series of 
recent cases, Casale,®* Prunier,®? and 
Sanders,°* each presented a unique sit- 


50IRC, Sec. 101(a) (2). 


5IIRC, Sec. 101(a) (2) specifically states that if 
the transfer of life insurance is to the insured, to 
a partner of the insured, to a partnership in which 
the insured is a member, or to a corporation in 
which the insured is a shareholder or officer, such 
transfer, even though it be for valuable considera- 
tion, will not cause the proceeds to be taxed as or- 
dinary income. It should be noted that under this 
section a transfer between one shareholder and 
another shareholder, who is not the insured, will 
cause the proceeds to be subject to income tax. 


52Casale v. Comm., 247 F. 2d 440 (2nd Cir. 1957) 
rev’g 26 TC 1020. A 98% shareholder entered into 
a personal retirement contract with his corpora- 
tion calling for payment after he reached the age 
of 65. The corporation then took out retirement in- 
surance which in turn was payable in the same 
manner as the contract of retirement. However, 
the contract did not refer to the insurance. The 
Court of Appeals held that the premiums were not 
income to the shareholder because the corporation 
was not a sham; it had a valid business purpose, 
and it derived benefit from the insurance. See: 
Casale Reversed, 7 JTAX 258 (Nov. 1957); Laikin, 
Alter Ego, Life Insurance and Taxes, 7 CLU Jour- 
nal 32 (Dec. 1952). 


5Prunier v. Comm., 248 F. 2d 818 (1st Cir. 
1957) rev’g 28 TC 19. Two brothers who were the 
sole shareholders, each took out insurance on his 
own life and made the insurance payable to his 
own estate. The minutes of tne corporation stated 
that the insurance was to be used to buy out the 
stock of the first to die. The corporation then paid 
the premiums on the insurance. It was held that 
the premiums were not income to the two brothers. 
The court found that the corporation, by virtue of 
the notation in the minutes, was the equitable 
owner of the policies under state law. Once the 
court reached this point, it merely reiterated the 
rules laid down in the Casale case. The court re- 
fused to weigh the benefit conferred on the share- 
holder as compared with the benefit conferred on 
the corporation. Prunier Reversed, 8 JTAX 12 
(Jan. 1958). 

“Sanders v. Fox, 253 F. 2d 860 (10th Cir. 1958) 
rev’g 149 F. Supp. 942. The corporation took out 
insurance on the lives of its four shareholders and 
paid the premiums thereon. The shareholders had 
entered into a contract with the corporation 
whereby they could designate the beneficiaries of 
the insurance. The Court of Appeals held that the 
premiums paid were not taxable as income to the 
shareholders, because the policies were corporate 
assets subject to creditors at all times. The court 
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uation in which unconventional insur- 
ance arrangements were used. The trial 
court held, in each case, that the pre- 
miums constituted dividend income to 
the stockholders who were insured. But, 
in each case, the appellate court, looking 
to substance, as distinguished from form, 
considered the business purposes behind 
the arrangements, noted the advantages 
to the corporations, was cognizant of the 
fact that there were also advantages to 
the stockholders, but refused to weigh 
the relative advantages to each. Having 
found a business purpose and advan- 
tages to the corporations, the courts re- 
fused to disregard the corporate entity,°° 
regarded the insurance as corporate as- 
sets, and held that the premiums were 
not taxable income to the stockholders. 


These holdings have confirmed the 
traditional method of handling life in- 
surance under corporate stock retire- 
ment agreements, to-wit: That the cor- 
poration should own the policy, be the 
beneficiary thereof, and pay the pre- 
miums. Had the parties in these three 
cases complied with these well estab- 
lished principles, the arrangements 
would probably never have been chal- 
lenged by the Revenue Service. 


Effect of Redemption on 
Surviving Stockholders 


While the government’s attack along 
this front appears to have been repulsed, 
it is launching another assault in a dif- 
ferent area. It is contending that where 
the corporation redeems the shares of 
one stockholder, the remaining stock- 
holders receive constructive dividends to 
the extent of the amount paid to the re- 
tiring stockholder. It has taken this ap- 
proach in Zipp,°® and Holsey.®* Al- 


refused to weigh the benefits conferred on the 
shareholders as compared with the benefits con- 
ferred on the corporation. It merely stated that 
there was a benefit conferred on the corporation 
which was sufficient. Sanders Reversed, 8 JTAX 
322 (June 1958). 

If it is found that the survivors are the owners 
of the policies, then the premiums paid by the cor- 
poration are taxable as dividends to the survivors. 
Paramount-Richards Theatres, Inc. v. Comm., 153 
F. 2d 602 (5th Cir. 1946). Doran v. Comm., 246 F. 
2d 934 (9th Cir. 1957), implies the same thing. 

55But see Comm. v. Bonwit, 87 F. 2d 764 (2nd 
Cir. 1937), where the chief stockholder caused the 
company to take out insurance on his life. The 
proceeds were payable to his children, and the 
right to change beneficiaries was not reserved. It 
was held that the premiums paid by the corpora- 
tion amounted to taxable income to the chief stock- 
holder. The danger of this case lies in the fact that 
although the insurance policy seems to be an asset 
of the corporation, which is available to general 
creditors, yet the court reached the result that the 
corporation had no ownership in the policy. It is 
true that other facts indicate that the parties 
treated the premium as additional compensation. 
For example, the premiums were deducted as ad- 
ditional compensation by the corporation. The cor- 
poration had none of the incidents of ownership. 
It had no right to change beneficiaries, no right to 
make a loan against the policy, and no right to re- 
ceive dividends. 

5628 TC 314, affirmed May 21, 1958 (6th Cir.). 

5728 TC 962, now on appeal, CA-3. 


though the government’s position in he 
Zipp case has been affirmed, the Holey 
case is still on appeal. 


It is to be doubted, however, whet ier 
the contention of these cases could be 
successfully applied to situations where. 
in a buy out takes place as a resuli of 
death. Both cases related to lifetime re. 
demptions, and each contained pecuiiar 
factual situations.®® If these cases were 
ultimately upheld, it would make mean. 
ingless much of Section 302 which un. 
dertakes to set forth rules under which 
there may be a redemption of stock on a 
capital gain basis. A conventionally pre. 
pared stock retirement agreement, how. 
ever, should preclude any danger of a 
constructive dividend.*® In any event, the 
danger is not present under a cross pur- 
chase agreement to which the corpora. 
tion is not a party.® 


Settlement Options 


Life insurance used for a survivor pur- 
chase agreement is sometimes pro- 
grammed under the settlement options.” 


58In the Zipp case the father owned 48 of the 50 
shares. The other two were owned by the sons. 
However, 46 of the 48 shares were in the names 
of his two sons, endorsed in blank, and not in the 
sons’ possession. The father then gave up his in- 
terest in the 46 shares of stock and transferred his 
remaining two shares to the corporation in return 
for a large payment of cash made by the corpora- 
tion. The court held that the payment by the cor- 
poration amounted to a constructive dividend to 
the two sons and taxed each son on one-half of the 
payment made. The court generally held that there 
was no business purpose in this redemption and 
that the only persons who benefited therefrom were 
the two sons. 

In the Holsey case, Holscy transferred his op- 
tion to purchase stock to the corporation. The cor- 
poration exercised the option, redeemed the other 
outstanding shares, and left Holsey as the sole 
shareholder. The court held that this redemption 
amounted to a dividend to Holsey. In so holding, 
the court emphasized the fact that there was no 
business purpose in the redemption and that the 
test to be applied was the benefit test — that is, 
which party, the corporation or the shareholder, 
was primarily benefited by the transaction. There 
may be a conflict between the reasoning of Holsey 
and Zipp and: Zens v. Quinlivan, 213 F. 2d 94 
(6th Cir. 1954); Tucker v. Comm., 226 F. 2d 177 
(8th Cir. 1955), reversing Tucker, 23 TC 115; Ray 
Edenfield, 19 TC 13 (1952). 

58If the surviving stockholders are obligated to 
buy out the interest of the deceased shareholder 
and the corporation makes such payment for them, 
the amount of the payment will be taxable as 4 
dividend to the surviving shareholders. Douglas V. 
Willcuts, 296 U.S. 1 (1935); Wall v. U. S., 164 
F. 2d 462 (4th Cir. 1947); Lowenthal, et al, 16 
F. 2d 694 (7th Cir. 1948); Byers v. Comm., 199 F. 
2d 273 (8th Cir. 1952). 

SoLegallet v. Comm., 41 BTA 294 (1940), should 
be noted. In that case, two partners each took out 
insurance on their own lives. They made the IM 
surance payable to their respective wives and chil- 


dren. When partner B died his wife received the [7 


proceeds of the insurance, which amounted to $20, 
000. Partner A then paid an additional $30,000 t 
B’s estate for his interest in the partnership. It 
had been previously agreed between A and B that 
the insurance would be applied toward the pur 
chase of a deceased party’s partnership interest 
The partnership itself paid the premiums on the 
insurance. Later, when A wanted to sell the patt 
nership, he claimed a basis for the interest pum 
chased from B of $50,000. The tax court he!d ths! 
A was not entitled to step up his basis dy the 
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amount of the insurance which B had on } is 0W? 


life because that amount was not paid by 4 









*\Laikin, Settlement Options and Survivor Agree f 


ments, 4 CLU Journal 199 (Jume 1950). 
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Es *ATES 


The purpose is to give the decedent’s 
wicow the advantage which attaches to 
funds administered by the insurance 
company and paid out on an installment 
basis, as well as the additional advan- 
tage of some tax free interest. Prior to 
the 1954 Code, this approach was of 
greater significance. Now, the tax free 
interest is limited to $1,000 per year, 
and only to payments received by the 
widow. 


Where the use of options is desired, 
these guides should be followed: The ar- 
rangement should permit the survivor — 
the owner of the policy — to collect the 
roceeds if he finds it necessary or de- 
sirable to do so, thus enabling him to 
obtain the business interest by tendering 
the insurance cash therefor. The ar- 


cS 


with additional tax burdens through pos- 
sible loss of a part of the marital deduc- 
tion. If a trustee is used, it must be pro- 
tected against possible tax liabilities and 
claims of creditors, and must be given 
protection, through objective standards, 
for the exercise of its right of election 
as to whether the cash should be drawn 
down or the settlement options permitted 
to become effective. 


“IRC, See. 101(d). 





It is believed that if appropriately 
handled, such settlement option arrange- 
ments are not adversely affected by 
Casale, Prunier, and Sanders, particular- 
ly since the courts have not sustained the 
government’s contention. 


Reference to Insurance in 
Agreement 


While there is a divergence of opinion 
as to whether a survivor purchase agree- 
ment should refer to the insurance used 
to fund it, it is believed that if the agree- 
ment is well drawn and reflects a sound 
business purpose, there is no danger in 
referring to the insurance. Such refer- 
ence relates to only one of the economic 
aspects of the arrangement required to 
make the agreement workable. In any 
event, if the doctrine of substance as dis- 
tinguished from form is recognized, tax 
dangers will not depend merely on ab- 
sence of reference if, in fact, insurance 
is used to fund the agreement. Neverthe- 
less, an effective agreement may be 
drawn without such reference. 


Problems Relating to Insurance 
Arrangements 


The use of insurance for funding pur- 
poses has a bearing on whether the cross 
purchase or the entity approach should 
be used. Practical as well as tax consid- 
erations are involved. 


Where there are several parties, a 
cross purchase agreement may become 
unwieldy. Each must procure insurance 
on the lives of others. Notwithstanding 
the amelioration of the transfer for value 
rule® relating to partners — but not to 
stockholders — the transfer of many 
policies on the lives of the surviving 
partners from the decedent’s estate to 
each of them may become complex.** 


Financing insurance under a cross 
purchase arrangement presents another 
problem. It is usually easier for the en- 
tity to pay the premiums. For example, 
it is less burdensome to pay premiums 
out of surplus than for the individual 
stockholders to pay them out of salaries 
sharply depleted by taxes. While such 
premiums are not deductible,” they do 
constitute a legitimate application of sur- 
plus profits.°6 The accumulation of 
funds, through life insurance, to carry 


®88IRC, Sec. 101(a) (2). 

“The mechanical problem of multiple policies 
under cross purchase arrangements could be re- 
solved through the means of an agency or a trus- 
teeship for the ownership of the policies on all of 
the partners, but such an arrangement would prob- 
ably not solve any of the tax problems implicit 
therein. The transfer for value rule still applies 
to the transfer of the policies between stockholders, 
and the application of the rule could very likely 
not be avoided, notwithstanding the use of an 
agency or a trusteeship. 

IRC, Sec. 264. 

%Emeloid Co. Inc. v. Comm., 189 F. 2d 230 (3rd 
Cir. 1951) rev’g 14 TC 1295 (1950). 
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POOR’S 1958 and 1959 REGISTER 
OF DIRECTORS and EXECUTIVES 
PLUS NEW GEOGRAPHICAL INDEX 
ALL FOR THE PRICE OF ONE 


“‘WORLD’S BEST PROSPECT LIST’ 


Use it to find and SELL the men who 
run America’s business. The 1958 edition 
gives 23,000 corporate listings of nation- 
ally known companies. (3,000 companies 
being added in the 1959 Register.) Shows 
titles and duties of all leading officers, 
directors, and technical personnel. Also 
number of employees and nature of prod- 
uct manufactured. 

Includes case histories of 73,649 top- 
flight executives and a breakdown of 208 
classifications of industry, a products in- 
dex of commodity and service items. 

All information is kept up-to-date. The 
first and most complete National Direc- 
tory of Executive Personnel. 

The 1959 edition, completely revised, 
will contain more listings, plus new Geo- 
graphical Index of major companies by 
states and principal cities and approxi- 
mate annual sales figures for a high per- 
centage of the companies listed. 

FOR FREE INSPECTION—attach 
this Ad to your Company letterhead and 
return NOW. No obligation. If you order 
the 1958 edition, you will receive the 1959 
edition without further cost. 


STANDARD & POOR’S CORPORATION 


World’s Largest Stasistical and Investment Advisory 
Organization, Established 1860 


345 Hudson Street, New York 14, N. Y. 
A770-27 
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Bar PROCEEDINGS 


out a commitment under a stock retire- 
ment agreement designed to preserve the 
management and continuity of the busi- 
ness in the event of a death, should not 
be challengeable under Section 531 as 
an unreasonable accumulation of sur- 
plus.* 


Under a stock retirement agreement, 
the proportionate interests of the surviv- 
ing stockholders are not affected by the 
redemption of the shares of the decedent. 
Under a cross purchase arrangement, the 
resulting relationship depends entirely 
upon the proportion each survivor has 
agreed to purchase. In the one case the 
result is automatic; in the other, it stems 
from negotiation. 


Often the interest of the individual 
which is to be purchased represents a 
large one, and those who are to buy 
represent a smaller interest. The lesser 
interest will have difficulty paying pre- 
miums with respect to the former. The 
problem is aggravated if the larger in- 
terest is held by a much older individual, 
with a substantially higher premium 
rate. 

These difficulties sometimes preclude 
the use of the cross purchase arrange- 
ment although they can be ameloriated, 
to a degree, by the loan of monies from 
one party to the other to enable the lat- 
ter to pay premiums, and by the use of 
some of the newer modes of financing 
insurance premiums. In any event, these 
difficulties are lessened where the entity 
approach is used. But, the entity ap- 
proach gives rise to another type of in- 
equity. Thus, the 75% stockholder or 
partner would in effect be contributing 
75% of the premiums with respect to in- 
surance on his own life, the proceeds of 
which are to be used to buy out his in- 
terest. 


It has been suggested that this prob- 
lem can be solved by including in the 
valuation formula the cash surrender 
value of all of the insurance policies, plus 
the proceeds from the decedent’s poli- 
cies.°8 If there were numerous individ- 
uals involved, this approach might be 
feasible. However, if there are only two 
or three individuals, the inclusion of the 


®SiSee Millett, Key Man Life Insurance & Section 
102, 1 CLU Journal 462. A contrary view is taken 
by Diamond Life Bulletins, Business Insurance, p. 
498-3. The same publication, however, cites Gen- 
eral Smelting Co. v. Comm., 4 TC 313 (1944), in 
which the purchase of key man insurance by the 
corporation was held not to be an accumulation 
violative of Sec. 102 where insurance was employed 
to protect the corporation against a threatened loss 
by reason of death of an officer. The most recent 
case, Pelton Steel Casting Co. v. Comm., F. 
2d (7th Cir. 1958), 58-1 USTC Para. 9179, 
aff’g 28 TC 153, has created some confusion in this 
area. It is treated at length below. 


®8See: Churchill, Achieving Equity Under Entity 
Purchase Agreements (Insurance Research & Re- 
view Service, Inc., 1955). 








proceeds would increase the value of the 
business interest, making necessary the 
purchase of even more insurance jor 
funding purposes.®® Thus, inequities due 
to premium payments may result, even 
though the entity approach is used. But 
perhaps the risk of such inequities is 
justified by the greater ease of accom- 
plishing the buy out through the entity. 


Where No Insurance 


Situations where some of the parties 
are uninsurable call for the payment of 
the purchase price in installments over a 
suitable period of time. Where the cor- 
poration redeems, it might be practical 
to issue preferred stock for the common 
stock acquired.*° Sinking funds might be 
developed. Since the business purpose of 
such an agreement is beyond question, 
the moderate and reasonable develop- 
ment of a sinking fund should not be 
challenged as being an unreasonable ac- 
cumulation of surplus. 


The Pelton case,“ however, has a 
direct bearing on this conclusion. That 
case involved a lifetime buy out of two 
stockholders holding 80% of the shares. 
The facts showed a major shift in posi- 
tion from one wherein the corporation 
was regularly paying dividends. to an- 
other where it ceased paying dividends, 
with the obvious purpose of accumulat- 
ing cash so that these controlling stock- 
holders could liquidate their holdings on 
a capital gains basis. There was difficulty 
in finding a valid business purpose be- 
hind the bail-out of these principal stock- 
holders. Accordingly, while the Pelton 
case may seem to challenge the conclu- 
sion stated, it is believed that it will not 
be controlling or have significant influ- 
ence in cases wherein sinking funds are 
gradually built up to cover a buy out at 


death. 


In a cross purchase situation where 
life insurance is not available, the sur- 
viving business associates must obligate 
themselves personally to pay for the in- 
terests of the decedent. Such obligations 
may complicate their personal estate pro- 
grams and threaten the security of their 
families, particularly if a succession of 
deaths takes place. In some situations. it 
may be better to liquidate the business 
than to assume the personal obligation 
of paying for decedent’s interest. 


For statistics and examples bearing these facts 
out, see 94 TRUSTS AND ESTATES 284 (April 1955). 

70Many types of corporate arrangements may be 
set up depending upon the facts of each individual 
case. These arrangements may vary from a simple 
stock transfer to a complete corporate reorgsniza- 
tion. The main objective in most such arrange 
ments would be to transfer voting control out of 
the hands of the decedent’s estate to the survvors. 

71Pelton Steel Casting Co. v. Comm., . 2d 
—— (7th Cir. 1958), 58-1 USTC Para. 9179, aff’s 
28 TC 153. 
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Valuation 


There is no method of valuation equal- 
ly applicable to all businesses. Each has 
its own special problems and unique 
characteristics. Therefore, only basic and 
general considerations can be reviewed 
here.” 


Book Value 


Resort to book value is undoubtedly 
the simplest method of valuing a busi- 
ness interest. Yet book value can be in- 
accurate, unfair, and economically mean- 
ingless. Book value does not reflect the 
appreciation or depreciation of assets, 
the worth of hidden assets, of intangi- 
bles, of earning power and of good will. 
It may, however, frequently be used as 
a point of departure in the development 
of a more accurate valuation. 


Where book value is used, it should be 
determined as of a date previous to 
death, either as of the close of the fiscal 
year or of the month preceding death. 
This tends to eliminate suspicion as to 
adjustments of books after death in or- 
der to minimize value. If a date previous 
to death is used, fairness might dictate, 
depending on the kind of business, that 
there be an adjustment for profits, losses 
or drawings up to the time of death. 
Book value should be determined by an 
outside accountant and the agreement 
should expressly provide that his find- 
ings are to be conclusive and binding 
upon the parties.”* 


Good Will 


If the business is one to which good 
will attaches, book value is an inade- 
quate standard of valuation. On the other 
hand, the business may be one to which 
good will does not attach. Good will 





“For a general discussion of valuation problems 
see: Forster & Willis, How to Draft a Partnership 
Buy and Sell Agreement, 56 So. Calif. Tax Inst. 59; 
Rev. Rul. 54-77 (CB 1954-1,187); See also Rocker- 
feller, Valuation of Closely Held Stocks for Estate 
and Gift Tax Purposes, 36 Taxes 259 (April, 
1958), where such questions as when the market is 
not representative of the true values, and questions 
of the blockage problem, are discussed. 


The difficulties and dangers involved in adjust- 
ing as of the date of death the book value deter- 
mined as of a date previous thereto, can largely be 
avoided by the following technique: The balance 
et of the previous date is used as a starting 
Certain items are accepted at the figures 
appear thereon. Others are adjusted as of the 
of death. Thus cash and cash items are taken 
their face value as of the date of death. Securi- 
t held at death are taken at their then market 
\ . Accounts receivable, if reserves are inade- 
» may be taken at 90% (e.g.) of the amounts 
eof at death. Fixed assets, furniture and equip- 
it could be valued at their replacement value 
‘eath as determined by appraisers. Real estate 
d likewise be valued at death by appraisal. The 
e of the inventory at death would be deter- 
ed by adding to the book value of the inven- 
y appearing on the previous balance sheet the 
chases from the date thereof to the date of 
ith and subtracting therefrom the sales as re- 
‘ed by the average mark-up for the same period. 
other items on the balance sheet will be ac- 
ted at the figures that appear thereon. 


p t 
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might exist only during the lifetime of 
the individual whose interest is pur- 
chased. This is particularly true of a 
professional practice where good will is 
so personal as to cease at death.”* In any 
event, if the facts so require, the agree- 
ment should expressly indicate that the 
parties regard the business as being one 
which has no good will. Disputes and 
litigation between the parties’ and with 
the tax authorities™® may result if this 
is overlooked. 


The value of good will is basically 
dependent upon the earnings and pros- 
pects of a business. Its value represents 
a capitalization of earning power. This 
theory is applied by the Internal Revenue 
Service.*7 Under it, the amount of earn- 
ings attributable to good will is com- 
puted by (1) ascertaining the average 
annual net earnings of the business; (2) 
ascertaining the value of tangible as- 
sets; (3) subtracting from the total net 
earnings the earnings attributable to 
tangible property, and (4) capitalizing 
the balance.*® 


For some businesses, a simple method 
of valuing good will might be used. The 
parties might agree that the good will is 
worth two (or any number) times the 
average annual earnings over a given 
number of years. This method avoids the 
necessity of allocating earnings between 
tangibles and intangibles. It proves satis- 
factory and fair in many situations, par- 
ticularly where good will and other in- 
tangibles are more important to the busi- 
ness than fixed assets.7? 


Subjective Approach 


The approach to placing a value on a 


“Cf. Hoping v. Comm., decided June 20, 1947 
(1947 P-H TC Memorandum Decisions Service, 
para. 47,162); O-Rear v. Comm., 80 F. 2d 472 (6th 
Cir. 1935). 

@Lanske v. Lanske, 95 Pa. Super. 590 (1928); 
Kaufman v. Kaufman, 222 Pa. 58, 70 A. 956, aff’d 
239 Pa. 42, 86 A. 634 (1913). 

7See Rev. Rul. 157 (CB 1953-2, 255); Estate of 
Trammell, 18 TC 662 (1952), holding that if there 
is no provision in the agreement for evaluating 
the good will, and no mention of it, the Commis- 
sioner is free to place a value thereon for estate 
tax purposes. 

See A.R.M. 34, 2 Cum. Bull. 31. For general 
discussion of problems relating to valuing good 
will, see 24 Taxes 1158 (1946); 25 Taxes 876 
(1947); Mertens, Law of Federal Income Taxation, 
Sec. 59.35-59.44. 


In applying this formula, a number of difficul- 
ties arise. Among them are the determination of 
the proper rate of return to be derived from the 
tangibles, the number of years over which the 
earnings are to be averaged, whether the earnings 
shall be before or after taxes, whether certain 
years shall be excluded because they are abnormal, 
and the rate by which the earnings attributable to 
good will shall be capitalized. The determination 
of the proper rate of capitalization requires the 
exercise of sound business judgment. It has also 
been the subject of much tax litigation. 


7In some cases it may be possible to value the 
entire business interest, instead of the good will 
alone, by the capitalization of earnings method. 
This method is particularly applicable to a service 
business and to one wherein tangible assets are not 
of paramount importance. 








How do you 
determine 
“fair market value?” 


When one of your corporate clients is negoti- 
ating for a merger, a consolidation, or out- 
right purchase or sale, the value of the busi- 
ness should first be established as a basis for 
arriving at the consideration to be paid. 

If the company is one of the vast majority 
whose securities are not openly traded, even 
a comparative value is not easy to determine. 

Securing an American Appraisal report, 
prepared especially for this purpose, is a 
well-accepted method for establishing fair 
market value. Each report is carefully docu- 
mented with the factual data assembled, the 
valuation of this data, a comparison of the 
company’s securities with openly traded se- 
curities of similar companies, as well as 
marketability and opinion factors. 

We'll gladly send you our booklet No. 502, 
“Valuation of Closely Held Corporate 
Stocks.” 
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KEEP YOUR EYE ON 
THE FULTON NATIONAL 


For the second consecutive year, 
over one hundred lawyers located 
in Atlanta and six other Georgia 
cities drew Wills for their clients 
naming the Fulton National as 
Executor and Trustee. In addi- 
tion, many lawyers have recently 
named the Fulton National as 
their executor. 


Let us serve your customers’ fidu- 
ciary needs in the Atlanta area. 
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business may be either objective or sub- 
jective. The subjective motivation — the 
desire to protect the decedent’s family 
rather than the business — frequently 
outweighs the objective. To meet this 
situation, the agreement might provide 
that the parties shall agree, in writing, at 
regular intervals, as to the value to be 
used if a death takes place before the 
next valuation date.®° 


80It may then provide that the value set forth in 
the last valuation agreement prior to death shail 
determine the amount to be paid. The valuation 
thus determined will not differentiate between tan- 
gible and intangible assets. Such items as hidden 
assets, the depreciation or appreciation of values 
and all other factors affecting value may be re- 
flected in the lump sum figure without identifica- 
tion. Book value will serve no more than as a 


The weakness of this method, however, 
is that the parties may neglect to re-eval- 
uate periodically as required. Moreover, 
it may be awkward to discuss a re-eval- 
uation, particularly if the revision is to 
be downward, while one of the parties to 
the agreement is seriously ill. Hence, in 
practice, it is better to provide for an 
automatic formula type of valuation. 


guide to the value of some of the factors. Audits 
and inventory taking are avoided. If under the 
circumstances of a particular case, it is desirable to 
determine book value and good will separately, the 
simple method suggested above can be used with 
respect to good will alone. The frequency of the 
periodic valuations must depend upon the nature 
of the business. In one that fluctuates rapidly, 
monthly or quarterly valuations may be necessary. 
In others, semi-annual or annual valuations may 
be adequate. 
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Outside Offer 


To guard against the possibility ti at 
the value arrived at pursuant to ‘he 
agreement may prove unfair because of 
unforeseen circumstances, provision may 
be made permitting the decedent’s estate 
to seek an outside offer for the purchase 
of the entire business. If the outside offer 
is greater than the value determined un- 
der the agreement, the survivors must 
elect either to pay for the decedent’s in- 
terest on the basis of such outside offer, 
or to sell the entire business to the offer- 
or. This arrangement is essentially fair. 
It protects the estate of the decedent and, 
at the same time, it permits the survivors 
to retain the business by paying a higher 
price. If the outside offer represents an 
amount greater than the survivors think 
wise to pay, they, too, can sell and re- 
ceive the benefits of the high selling 
price.*! 


Appraisal 


Appraisal is sometimes thought of as 
a method of valuation. But most busi- 
nessmen prefer to avoid the uncertain- 
ties with respect to the amount of their 
obligations under a future appraisal. 


Estate Tax Valuation 


The problem of valuation is a frequent 
subject of tax litigation. The Internal 
Revenue Code provides for a determina- 
tion of the value of all items in a dece- 
dent’s estate as of the date of death, or 
one year after death.8* The regulations® 
provide that the value shall be the fair 
market value which it defines as “. . . the 
price at which the property would 
change hands between a willing buyer 
and a willing seller, neither being under 
any compulsion to buy or to sell and 
both having reasonable knowledge of 
relevant facts. ‘The fair market value of 
a particular item of property includible 
in the decedent’s gross estate is not to be 
determined by a forced sale price . . .” 
The regulations make specific reference 
to good will and the need for evaluation 
of good will.®* 


81Agreements sometimes provide that there sha’] 
be paid for the business interest, the amount at 
which it is valued for inheritance tax purposes. 
This method defeats one of the indirect benefits to 
be derived from the agreement, namely, the fixing 
of value for tax purposes. The tail would be wag- 
ging the dog. Moreover, since disputes with the 
tax authorities with respect to valuation may keep 
the matter open for a long time, the purchase and 
sale of the business interest after death would be 
delayed. 


82IRC, Secs. 2031 and 2032. 
Reg., Sec. 20.2921-1(b). 


54Reg., Sec. 20.2031-3, which refers to partner- 
ships and proprietorships, states in pari that 
“Special attention should be given to determining 


an adequate value of the good will of the business 
in all cases in which the decedent has not a reed. 
for an adequate and full consideration in ::oney 
or money’s worth, that his interest passes °t his 
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Clearly, it is easier to fix values during 
lifetime through the means of an agree- 
ment than to meet the requirements of 
the regulations. Moreover, a careful 
reading of the regulations suggests that 
Revenue Agents are encouraged to ac- 
cept values fixed in an agreement for the 
sale of the decedent’s interest. This is in 
accord with the long established practice 
of accepting, for estate tax purposes, 
values fixed by survivor purchase agree- 
ments.®° Even if the value fixed by the 
agreement is not binding for estate tax 
purposes, it will, nevertheless, be taken 
into consideration in arriving at the true 
value.*® 


Fixing Value by Agreement 


In order that the value fixed by agree- 
ment be accepted, certain conditions 
must be met: The agreement must be 
based on consideration and not be a sub- 
stitution for testamentary disposition.** 
It must be binding and not merely in the 
form of mutual options.** It must restrict 
the sale of the business interest during 
lifetime at a price higher than that fixed 
in the agreement. If the foregoing tests 
are met, the fact that the value fixed by 
the agreement is less than the fair mar- 
ket value at the time of death is imma- 
terial.8® 





death to, for example, his surviving partner or 
partners.” Reg., Sec. 20.2031-2 deals with the val- 
ues of stocks and bonds. 


Rabkin and Johnson, 2 Federal Income Gift 
and Estate Taxation, Sec. 52.11, summarizes the 
law as follows (page 5291): ‘“‘Where stock is sub- 
ject at the time of death to an agreement of sale, 
or is subject to another’s option to purchase at a 
specific price, the fair market value is limited to 
such price . . . It is, of course, obvious that the 
stockholders in a closely held corporation may em- 
ploy this method to prevent an excessive valuation 
of each stockholder’s interest. It has been held that 
the tax avoidance of the contract does not affect 
its validity .. .” 

“Spitzer v. Comm., 153 F. 2d 967 (8th Cir. 
1946). This case involves the valuation of stock for 
gift tax purposes. The court considered the effect 
of an agreement for the purchase and sale of a 
deceased’s interest at death. While the court said 
that the agreement was not binding for gift tax 
purposes, it indicated that it would consider the 
value fixed in the agreement as being one of the 
factors in the determination of value for gift tax 
Purposes. 


“Murphy v. Murphy, 217 Mass. 233, 104 N.E. 
466 (1914); In re Fieux’s Estate, 241 N.Y. 277, 149 
N.E. 857 (1925); McKinnon v. McKinnon, 56 Fed. 
409 (C.C.A. Mo. 1898). 

ee \rmstrong Estate v. Comm., 146 F. 2d 457 (7th 
Cir. 1944); Cowles v. State of Wash., 219 P. 2d 
964 (Wash. 1950); Helen S. Delone, 6 TC 1188 
(1945) (Aeq. 1946-2 CB 2); Estate of Mathews v. 
Comm., 8 TC 525 (1944). The purchaser must 
have an enforceable irrevocable option for the val- 
uat.-n to be accepted for estate tax purposes. 


1 Wilson v. Bowers, 57 F. 2d 682 (2nd Cir. 


192.1, three stockholders entered into a buy and 


Se!’ agreement whereby the selling price of their 
st was one-fourth the market value. The court 
for an enforceable option. In Lomb v. Sugden. 
82 2d 166 (2nd Cir. 1936), it was held that the 
seed ! price of approximately $70 a share pre- 
- for estate tax purposes when the fair mar- 


alue was £100 a share. In Helvering v. Sav- 
ag 97 U.S. 106, 56 S. Ct. 375 (1986), an income 
ase, the cost basis of stock was not its fair 
et value but the lower price at which the is- 
> Corporation had an option under a binding 
act to repurchase the stock. In Comm. v. Ben- 
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The new estate tax regulations,*” in 


sel, 100 F. 2d 639 (8rd Cir. 1938), where the son 
had an option to purchase his father’s stock, the 
court upheld the option price even though it only 
amounted to approximately one-tenth of the fair 
market price. In Estate of Mitchell v. Comm., 37 
BTA 1 (1938), no transfer of stock was permitted 
without a prior offer to the other party to the 
agreement at a price determinable under the in- 
strument. Thus, the value controlled for estate tax 
purposes. In Estate of Childs v. Comm., 147 F. 2d 
368 (3rd Cir. 1945), the court accepted the option 
price of $10 instead of the actual value of $100 for 
estate tax purposes because of restrictive provis- 
ions in the agreement. 

It should be noted, however, that an option to 
purchase need not be of indefinite duration after a 
death. Thus B may be given the option to purchase 
A’s interest at a fixed price for 90 days after A’s 
death. Brodrick v. Gore, Executor, 244 F. 2d 892 
(10th Cir. 1955). Since the ceiling price at A’s 
death was the agreed amount, that amount will 
govern for estate tax purposes. Furthermore, such 
options may exist between family members and 


speaking of valuation, provide that “. . . 


still retain their binding effect. May v. McGowan, 
194 F. 2d 396 (2nd Cir. 1952). 

If A has the option to sell his business interest 
to B at a fixed price at any time during his life, 
or if A’s estate is given such option right, A’s busi- 
ness interest will be included in his estate at the 
fair market value at A’s death. The reason for this 
is clear, since A or his estate may sell to a third 
party at the fair market value. However, even if 
A does not have the right to sell to a third party, 
his interest will be included in his estate at its fair 
market value for the reason that A or his estate 
may never sell such interest. Louise S. Schultz, 14 
BTA 419 (1928); Michigan Trust Co. et al., 27 
BTA 556 (1933). Thus it is important to realize 
which party has the option. If the purchaser has 
the exclusive option to buy at a fixed price, that 
price is the value of the interest and will govern 
for estate tax purposes. See Rev. Rul. 54-76 (1954- 
1, 194). If the seller has the option to sell at a 
fixed price, his interest will be included in the scll- 
er’s estate at its fair market value. 

*0Reg., Sec. 20.2031-2(h). 
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that are 35 to 10% 
BETTER 
















We asked a customer to tell us the results of a 
recent mailing to his trust prospect list. We 
quote his reply verbatim: 


"The results are about 35 to 
40% better than we usually 
get from a March mailing." 


How good can advertising be? 


We don't know, but we're always working to 
make PURSE advertising better. 


Do you want more trust business? Maybe you 
need TRUST ADVERTISING THAT'S 35 to 
40% BETTER. You can get it from 
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little weight will be accorded a price 
contained in an option or contract, under 
which the decedent is free to dispose of 
the underlying securities at any price he 
chooses during his lifetime . . .? They 
further provide that even if there were a 
restriction on transfer during the life- 
time of the decedent, the agreed value 
will not control for estate tax purposes 
unless “. . . the agreement represents a 
bona fide business arrangement and not 
a device to pass the decedent’s shares to 
the natural objects of his bounty for less 
than an adequate and full consideration 
in money or money’s worth . . .” Thus, 
the parties to a survivor purchase agree- 
ment, especially if related, must under- 
take the burden of establishing that the 
agreement was negotiated in good faith, 
represents a real business transaction, 
and was not a substitution for a testa- 
mentary disposition. When such burden 
is met, the value fixed by an intra-family 
agreement will be accepted.®! 


Alternate Valuation Date 


Under Section 2032 of the Code the 
value of the business interest may be 
“pegged” for estate tax purposes. This 


"Proposed reg., Sec. 20.2031-2(h) established 
a presumption of consideration when the parties 
to a survivor purchase agreement were strangers. 
This presumption has been eliminated from the 
final regulations. 





oul 
IES é 
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ie 


section permits the estate of a decedent 
to be valued as of a date one year after 
death. If any asset is sold within the 
year, it must be valued at the amount for 
which it was sold. Hence, if a business 
interest is actually sold during the year 
after death, in a bona fide transaction, 
the selling price will “peg” the value for 
estate tax purposes — if the anniversary 
valuation date is used. If the date of 
death is used, a subsequent bona fide 
sale will very likely establish value. 


Life Insurance in Valuation 


Life insurance proceeds must be reck- 
oned with in the scheme of valuation, 
particularly if the decedent’s interest is 
purchased by the partnership or corpo- 
ration. Specifically, the problem is 
whether the proceeds will be included as 
an asset of the business for the purpose 
of determining value. While the pro- 
posed estate tax regulations®”? contained 
language to the effect that under certain 


Proposed reg., Sec. 20.2042-1(c)(6) read in 
part: ‘‘However, if the insurance is owned by or 
payable to the partnership or corporation, or a 
trust created by it or for its benefit, the proceeds 
of insurance are considered as an asset of the part- 
nership or corporation for the purposes of, first, 
determining whether the agreements were support- 
ed by full and adequate consideration in money or 
money’s worth, and, second, determining the value 
of the deceased’s interest or shares if the agree- 
ment is not considered to have been entered into in 
good faith and at arm’s length.” 


TA ION PUNY 


@¢ of ST. SIMONS ISLAND, GEORGIA 


Located off the Atlantic Coast on the Golden Isles of 
> Georgia—enjoy a myriad of seaside activities 
. .. ocean bathing, fishing, boating, sunning. 
Private pool. Skeet shoots. Outdoor dancing 
and entertainment. Cuisine. Fascinating ac- 
commodations. Club-like atmosphere. Riding 
trails. Yacht Club. Golf course. Everything to 
make you enjoy your vacation. 


Write today 
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circumstances the proceeds would be 
considered not only for valuation pur- 
poses but for the purpose of determining 
whether the agreement was bona fide, the 
final regulations®* eliminated such pro- 
visions. From this, and from the basic 
case law, the conclusion may be drawn 
that if the agreement is valid and bind- 
ing, and fixes a price, the insurance pro. 
ceeds will be disregarded. 

However, if a valid and binding agree- 
ment is not in existence, it is fair to as- 
sume that now, as in the past,®* an at- 
tempt will be made to include the pro- 
ceeds as assets for valuation purposes. 
Even under such circumstances, there is 
the possibility of contending that the loss 
to the business of the individual insured 
should be offset against the proceeds re- 
ceived by virtue of his death. In any 
event, valuation should be covered by 
agreement, wherever life insurance is 
used, whether a complete redemption is 
involved, or a partial purchase under 
Section 303. 


State Rules Differ 


The foregoing discussion has related 
to valuation for federal estate tax pur- 
poses. Many states®® however, do not 
follow these rules. In gereral, they hold 
that the fair market value is to be taxed 
regardless of the existence of a bona fide 
binding agreement fixing a different 
value for buy out purposes. 


Conclusion 


The survivor purchase agreement is an 
effective instrument for pre-probate busi- 
ness planning. Whether the equity or 
cross purchase approach is used depends 
on the facts and tax aspects of each case. 
Wherever possible, life insurance should 
be used for funding purposes. The agree- 
ment will, obviously, be only as sound as 
the ability of the purchaser to make the 
required payments. The services of 4 
corporate trustee usually strengthen the 
arrangement. Tax problems will be 
minimized if the instrument follows well 
established and recognized patterns. 

Reg., Sec. 20.2042-1. 

%Estate of W. A. Blair, 4 BTA 959 (1926): A. 
S. Kennedy, et al, Exrs. (Estate of D. J. Ken- 
nedy), 4 BTA 330 (1926). 

Estate of S. A. Scherer, BTA memo. op., Dee. 
11,371-A, 42 BTA 1480 (1940). One case has held 
that the proceeds of the insurance policy received 
upon the death of an officer should be decreased by 
the loss to the company resulting from the officer's 


death in valuing its stock. Newell v. Comm., 66 F. 
2d 103 (7th Cir. 1933). 


See: 1 CCH Fed. Estate & Gift Reporter, Para. 
1202.08. 
A A OA 


@ Edmund Leone of Manufacturers 
Trust Co., New York, named chairman, 
Trust Commission, National Associ:tion 
of Bank Auditors and Comptrollers 
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TOO MUCH OF A GOOD THING? 






































Every lawyer likes to keep busy 
..- but when there’s too much for 
any one man to do, something has 
to give way. The attorney, bur- 
dened by hectic schedules, court 
appearances, appointments . 
sometimes must neglect his usual 
close supervision of his invest- 
ments. There are simply not 
enough hours in the day! 


But.. 


. why take chances in 


TRUST DEPARTMENT 


CITY NATIONAL BANK 


AND TRUST COMPANY of Chicago... 


208 SOUTH LA SALLE STREET 
Telephone: FRanklin 2-7400 








such an area, where neglected de- 
velopments can often affect years 
of careful planning? Especially 
when you can benefit from the in- 
vestment advice and attention to 
detail given you in a City National 
Investment Service Account. 
We shall be happy to discuss 
our Investment Service with you 
.. and its personal and profes- 


sional advantages. 
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TAX, PROBATE AND OTHER TRIBULATIONS 


Of the Non-Resident Resident 


Panel discussion* by 





RICHARD H. FORSTER, LOUIS M. BROWN and SIDNEY D. KRYSTAL 


Mr. Forster: California has no par- 
ticularly unusual approach to probate. 
We have jurisdiction over real property 
in California or tangible property here, 
and the court will take jurisdiction over 
intangibles where there is any reason 
for it. (See outline I, B, 2.) The probate 
court will take jurisdiction to super- 
vise collection of those assets or probate 
for any purpose. 


There is no particular reason why 
the California court itself would initiate 
any proceeding. However, there are peo- 
ple who might have a reason to want 
to force probate in California. (See 
outline I, G, 2.) 


One difficult situation arises out of 
California Probate Code Section 201.5. 
That section provides that if a person 
dies a resident of California owning 
property which he acquired while not 
a resident of California, but which 
would have been community property 
if he had acquired it in California, it 
will descend as if it were community 
property at his death. 


Taking Mr. N — if he had made a 
will in New York leaving a third of 
his estate to his wife and all of this 
property had been acquired by Mr. and 
Mrs. N while married in New York and 
would have been community property 
if acquired in California, then the wife 
would be entitled to half of his estate 
and would be entitled under the Cali- 
fornia law to force probate here for the 
purpose of getting half of the estate 
rather than a third of the estate. 


Last year we adopted a procedure for 
facilitating the transfer of property to 
a nonresident executor or administra- 
tor without probate by giving a three 
months’ notice. Anyone in California 
can protect himself in the release of 
bank accounts or other property to an 
out-of-state administrator or executor 
without any other ancillary proceeding 


*The discussion was based on an outline append- 
ed hereto (p. 899) which for lack of time was not 
completely covered at the meeting. 
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FACTS 


Mr. N, age 65, had lived in New York permanently with his wife and 
family until 1953. In 1953 he and his wife spent three months in Santa Barbara 
in a rented house, and the rest of the year traveling around the world. In 1954 
Mr. N and his wife spent three winter months in Palm Springs in a rented house, 
and the other six months in their apartment in New York. In 1955 Mr. N 
bought a home in Santa Barbara, and in the years 1955, 1956, and 1957 he and 
his wife have spent approximately nine months of each year in California. 
However, they have retained their furnished apartment in New York City. 

Mr. N owns real estate in New York, has created both irrevocable and revoc- 
able trusts with X Trust Company in New York City, owns an interest in a part- 
nership in New York City, has voted each year in New York, and drives a car reg- 
istered in New York. He has bank accounts and safe deposit boxes in New York 
City, and also in Santa Barbara. He owns a royalty interest in oil-producing 
property in California. In his most recent will, executed in 1956, he declares 
that he is a resident of New York and requests that his will be administered 
and interpreted and his testamentary dispositions construed and regulated and 
their validity and effect determined by the laws of the State of New York. 

Mrs. N’s health is considerably better while she is in Santa Barbara. She 
has therefore remained in Santa Barbara permanently since January 1, 1958. 
Mr. N has made several trips to New York City on business since January 1, 
each of only a few days’ duration. Mr. N now seeks the advice of a California 
lawyer as to what problems, if any, may arise from this course of conduct. 








here by giving the creditors or heirs a 
chance to come in and be heard. 

Mr. Krystat: The California in- 
heritance tax distinguishes between resi- 
dence and nonresidence as to property 
subject to tax, but the word “residence” 
as used in that act has been defined to 
mean domicile. A man can only have 
one domicile as a matter of law but 
more than one state can determine in- 
dependently that domicile exists there 
so that potentially there is a problem 
of double domicile and double taxation. 
California has adopted the uniform acts 
on compromise and arbitration of death 
taxes which permit compromise and 
arbitration as between state authorities 
to determine where a particular de- 
cedent was domiciled so that only one 
state will be the state of domicile for 
inheritance tax purposes. Therefore, in 
so far as California is concerned, the 
hazard of double domicile has been 
eliminated but there is necessarily ex- 
pense, delay, and aggravation involved 
when the decedent has not taken ihe 
proper steps to indicate clearly what his 
domicile is. 





The California inheritance tax has 
modest rates. It is a true inheritance 
tax and the rates and exemptions vary 
with the identity of the donee. Generally 
speaking, the tax on estates of $300,000 
or upwards, when the beneficiaries are 
the wife and children of the decedent. 
is less than the credit for federal estate 
tax. If such is the case, there is auto- 
matically levied a pick-up tax for the 
difference, so that it can be stated that 
in a great majority of instances involv- 
ing substantial estates, the California 
tax will normally be the amount of the 
pick-up tax. 


If the decedent is domiciled in Cali- 
fornia, all his property is taxed except 
real property located without the state 
and tangible personal property perma 
nently located without the estate. Con- 
versely in the case of a non-resicent. 
California will tax the real property lo- 
cated in California and the tangible per: 
sonal property located permanently in 
California, but not intangibles. 


Mr. Brown: As to income tax, resi 
dents file Form 540. By and large the 
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California income tax law follows the 
United States Internal Revenue Code 
with some important exceptions. These 
are spelled out in the book cited in the 
outline IV, A, 6. 

The presumption in California is that 
if you have been here for an aggregate 
of more than nine months in one calen- 
dar year you are a resident of Cali- 
fornia. (See outline IV, A, 1 & 2.) The 
non-resident is everybody who is not a 
resident of California. Non-residents 
who have California income are re- 
quired to file Form called 540NR. 

If you are a non-resident then it is 
a question of whether you have any in- 
come from California sources. These 
are illustrated in the outline at IV, B, 2. 

California has ways to detect whether 
or not an individual has earnings in 
California, even if he is a non-resident. 
(See outline IV, A, 5.) 

The filing of a 540NR, which is the 
non-resident return, starts the running 
of the statute of limitations even though 
the taxpayer should have filed a resi- 
dent return. When you file a 540NR you 
might expect that California will follow 
up with a questionnaire as to why you 
are a non-resident. 

One item not in the outline is a con. 
sideration of the United States Income 
Tax problem from the taxpayer’s point 
of view with respect to traveling expense 
deductions — where his home is and 
where his businesses are have an im- 
portant bearing on traveling expense 
deductions. 


Another matter not in the outline 
might arise in connection with divorce. 
California has a more liberal causes-of- 
divorce law than New York, and it 
might be, for example, that the wife 
would seek California as her domicile or 
residence for divorce purposes — which 
would raise a lot of problems. 

Mr. Forster: To get back to Mr. N, 
if title to his home in Santa Barbara 
stood in his name, it would of course 
have to be probated in this state, re- 
gardless of where he was a resident. 
The royalty interest also would have to 
be probated in California. If, as re- 
marked above, the property would have 
been community property, Mrs. N. could 
demand that it be probated in Cali- 
fornia in order to get her half rather 
than a third. We recognize joint tenancy 
in California so that the probate of the 
home could be eliminated by putting 
it i joint tenancy. The royalty interest 
coud also be placed in joint tenancy. 
If Mir. & Mrs. N have a joint bank ac- 
Count, the bank account could go to the 
sur ivor without probate. Joint tenancy 
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or the use of trust is about the only 
way to avoid actual probate procedure 
for property located in California. 

Mr. KrystaL: You might also avoid 
probate of the real property, the royalty 
interest, and the home, by creating a 
husband and wife property partnership, 
assuming that as of the moment Mr. 
N has not changed his domicile. 

Mr. Brown: He might have become 
a resident of California for income tax 
purposes. 

Mr. KrystTaL: But residence for pro- 
bate does not determine the issue of 
domicile. There are several cases on 
that in California so that the finding of 
the probate court with regard to resi- 
dence and presumably the finding of the 
Franchise Tax Commissioner with re- 
gard to residence for income tax pur- 
poses does not necessarily foreclose the 
issue of domicile. The inheritance and 
gift taxes are predicated on domicile. 
Probate, of course, is predicated on lo- 
cation of property. 

Mr. Brown: I would say at least 
this much to Mr. N about income taxes 
-— that he has income from a royalty 
interest in California land so he has 
income from sources within California 
and would at least be required to file a 
Form 540NR with respect to that in- 
come. 

Mr. KrystaL: As to the interest in 
land, whether it be a home or royalty 
interest, if Mr. N dies owning these 
interests in his own name, there is no 
question but what they are subject to 
California inheritance tax. You might 
avoid the inheritance tax by the crea- 
tion of a partnership between the hus- 
band and wife to hold the real property. 
The partnership interest created in a 
state which has adopted the Uniform 
Partnership Act, as New York and Calli- 
fornia have, is an interest in personal 
property. It is an intangible, and the 
Supreme Court has held that for death 
tax purposes the situs of that intangible 


is the domicile of the decedent and not 
where it is located. 


Mr. Forster: The minute Mr. N. 
files the 540NR return, he is* going to 
have a questionnaire asking why he is 
not reporting all of his income here, 
and asking how many years he has been 
here in his entire life. If he dies you 
are going to have to get inheritance tax 
releases to clear title on the home and 
the royalty interest. 


The bank account can’t be released 
without inheritance tax release nor can 
the safe deposit box be opened without 
the release. 


Mr. Brown: By this time Mr. N 
would probably say “I am confused. Tell 
me what to do.” I suppose we would 
say to him “It is about time to fish or 
cut bait” — make up your mind whether 
you are going to be a California man 
or a New York man so that you avoid 
some of these problems. Assuming Mr. 
N desires to be domiciled in California 
— then what? 


Mr. Forster: We could redraw his 
will and declare that he is a resident 
of California and appoint a California 
executor because a corporate executor 
not qualified to do business in Cali- 
fornia cannot act here. An individual 
can but he must subject himself to the 
jurisdiction of the court — he must 
come out here and take an oath, and he 
may have to put up a bond even though 
the will waives a bond. If he really 
wants to have his affairs handled in 
New York — and that is a common 
situation — he can create a trust there. 
We would probate his will here and 
then pour the estate into the trust in 
New York. If Mr. N is going to do 
that, he ought to be consistent and re- 
verse some of the things he has been 
doing, for example, start voting out 
here, close out his bank account and 
safe deposit box, file his United States 
income tax return out here, and start 
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paying California income tax on a resi- 
dent basis. 


Mr. Brown: To the extent in which 
Mr. N has New York income, the Cali- 
fornia tax law gives him credit for any 
taxes he pays thereon to New York. 


Mr. Krystat: If Mr. N desires to be 
domiciled in New York, he should mere- 
ly reverse emphasis. The way he is con- 
ducting his mode of life at the present 
time indicates pretty clearly that he 
intends to remain domiciled in New 
York even though his wife is living in 
California. But it would be wise for him 
to spend at least three months or more 
each year, if possible, outside of Cali- 
fornia and continue to place emphasis 
on all of the factors indicating domicile 
in New York 


Mr. Forster: And outside of Cali- 
fornia really ought to be some one place 
like New York and not just a lot of 
places outside of California. 


Mr. KrystTAL: We start with the basic 
premise that once having a domicile 
you retain it until you have affirmative- 
ly acquired a new one. I think that 
having a New York domicile it is much 
easier to strengthen the retention of it 
than the relinquishing of it to get a new 
one. 

(A question period ensued, the high- 
lights of which follow.) 

MEMBER: In your reference to the 
pour-over trust, were you referring to 
an irrevocable trust in New York or a 
revocable trust? It is invalid in New 
York and also in California to pour 
over to a revocable trust. The trust has 
to be irrevocable, in the absence of a 
statute such as has been enacted in some 
states. 


SeconD MEMBER: There is a decision 
by the highest court in the State of New 
York this year (Matter of Ivie, April 3, 
1958) which has upheld a pour-over to 
an amendable trust in New York so 
that whole doctrine may be out. 


First MEMBER: That is right. I un- 
derstand the court interpreted the re- 
vocable trust in that case as having 
been so drawn and so handled that for 
all practical purposes it was irrevocable 
and they sustained it on that basis. I 
think it is a very dangerous practice to 
get into in the absence of a statute. 

SEcOND MEMBER: I just say that this 
is a type of problem that may be shift- 
ing very rapidly and it may be possible 
to use an amendable revocable trust. 

Mr. Forster: We make a codicil to 
the will every time we amend the trust. 

PRoBATE Division DIRECTOR STRAUS: 
In Pennsylvania before the statute we 
now have, we decided you had to change 
the will if you made an amendment to 
the trust subsequent to execution of the 
will, and I think all practitioners re- 
wrote the will rather than draw a codi- 
cil. 

MEMBER: Would an ante-nuptial or 
post-nuptial agreement change the status 
of community property? 

Mr. KrystaL: The community nature 
of property can be changed at any time 
by agreement between husband and 
wife. They can agree prior to marriage 
that the earnings of the husband shall 
be his separate property. They can agree 
after the marriage that earnings subse- 
quent to the date of the agreement 
shall be separate property. They can 
change the nature of the property; but 
once it has been earned or derived you 
have gift tax problems. 

Whether that can be done under 
Probate Code Section 201.5 I wouldn’t 
care to answer. That section to my un- 
derstanding does not affect property 
rights. It is a forced heir statute. You 
have a completely different problem 
than a community problem. 

MEMBER: In the case of a non-resi- 
dent decedent who has an interest in 
a contract for the sale of real estate 
whereby the purchaser pays interest as 
well as principal each month and the 
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executor collects this after the death 
of the decedent, to what extent is the 
non-resident executor obligated to pay 
California income tax? 


Mr. Brown: He is in the same posi- 
tion as though his decedent were still 
living. There is a requirement for filing 
fiduciary returns and, by and _ large, 
there is the same distinction as to earn- 
ings from sources in California for non- 
residents, it would be like filing a non- 
resident executor return for income in 
California. 


Memper: Is there any exemption? 


Mr. Brown: Yes. Forms and regula- 
tions can be obtained from the Califor- 
nia Franchise Tax Board, Sacramento, 


MEMBER: Does California require 
court supervision of a_ testamentary 
trust? 

Mr. Forster: Yes. 

Memser: Will the California court 
supervise a pour-over trust in another 
state? 

Mr. Brown: I believe not. 

Mr. Forster: It will not, and you 
can have a pour-over in California. You 
can escape probate court jurisdiction by 
creating a revocable trust in California 
and pour into it from your probate in 
California. I never had it questioned. 
We are always careful to say what hap- 
pens if the arrangement is invalidated 
for any reason. You may end up with a 
testamentary trust instead of a pour-over 
trust. Nobody is hurt. 

MemsBer: How do you get around 
Section 27 of the California Probate 
Code to the effect you cannot give to a 
corporation except a domestic Cali- 
fornia corporation? 


Mr. Krystau: I think that applies 
only to the testamentary court trust 
where the court retains jurisdiction. In 
such an event you cannot have a cor- 
porate trustee from another state, but 
in the pour-over the trustee of the ex- 
isting trust takes as a legatee so to 
speak — and it is no longer a corporate 
trustee. It makes no difference where 
the trust is domiciled or located. 

Memeer: If a testamentary trust is 
created, does the probate court retain 
any supervision over it? 

Mr. Krystat: The Superior Court 
retains jurisdiction in the same probate 
proceedings. 


A A A 


@ Relatives listened respectfully as the 
will of a wealthy but eccentric man was 
being read. Finally the lawyer said, 
“And to my nephew, Charlie Jones, 
whom I promised to remember — ‘Hi, 
there, Charlie!’ ” 
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with executor. Rev. and Tax. Code, 
Secs. 14191 and 14192. 


B. Transfers subject to tax. 


1. Residents. 
(a) Basically all property except real 
property and tangible personal proper- 
ty located outside of state. 
2. Non-residents. 
(a) Real property in California and 
tangible personal property permanent- 
ly in California. 
(i) Cash in safety deposit box 
considered tangible personal proper- 
ty permanently in this state. 
(ii) Stocks and bonds in safety 
deposit box not considered tangi- 
ble personal property in this state 
if non-resident owner is resident 
of United States. 
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C. 


Deductions. 


1. No deduction permissible to non- 
resident decedent for debts, expenses 
of administration, or funeral ex- 
penses incurred at place of residence. 
Exception if decedent has creditors 
in California and assets at place of 
residence are insufficient for pay- 
ment of debts and expenses there in- 
curred, 


D. Procedure for payment — collection 
of inheritance tax from estate of non- 
resident. 


1. Without court proceedings. 
(a) Necessity of California Inheritance 
Tax release on bank accounts, safety 
deposit boxes, securities, and all in- 
tangibles. 

2. With court proceedings. 
(a) See Rev. and Tax. 
14531 through 14537. 


Code 


Secs. 


E. Effect of California Estate pick-up 
tax. 


III. Gift Tax 


A. Distinguishes between resident and 
non-resident donors as to property sub- 
ject to tax, but not as to rates or ex- 
emptions. 


1. Residence means domicile. 

2. Property subject to tax generally 
follows same principles as inheritance 
tax, except that transfer of intangi- 
bles of non-resident renders intangi- 
bles subject to gift tax if they have 
business situs in California. Effect 
of reciprocity provisions. Regulations 
58. 


B. Rates are same as Inheritance Tax. 


IV. Income Tax — Individuals 


A. Resident individuals required to file 
Form 540. 


1. Definition of resident. 


(a) Revenue and Taxation Code Sec. 
17014: “Resident” includes (a) Every 
individual who is in this State for other 
than a temporary or transitory pur- 
pose; (b) Every individual domiciled 
in this State who is outside the State 
for a temporary or transitory purpose. 
Any individual who is a resident of 
this State continues to be a resident 
even though temporarily absent from 
the State.” 
Sec. 17016: Every individual who 
spends in the aggregate more than 
nine months of the taxable year with- 
in this State shall be presumed to be 
a resident. The presumption may be 
overcome by satisfactory evidence that 
the individual is in the State for a 
temporary or transitory purpose. 
(b) Regulations: “An individual may 
be a resident although not domiciled in 
this State, and conversely, may be 
domiciled in this State without being 
a resident . . . The underlying theory 
. is that the State with which a 
person has the closest connection dur- 
ing the taxable year is the State of his 
residence. Consequently, where a per- 
son’s time is equally divided between 





California and the State of domicile, 
he will not be held to be a resident 
of California.” 


2. Individual factors considered in <e- 
termining residence. 


(a) Length of time in California dur. 
ing each year. 

(b) State of domicile. Note: The Cali- 
fornia regulations provide that resi- 
dence is not synonymous with domicile, 
(c) Purposes for being in or away 
from California. Health, business, re- 
tirement, social, family, etc. If pur- 
pose is transitory or temporary, then 
likely not a resident; otherwise, likely 
a resident. 


38. Married woman. “Generally a mar- 
ried woman has the same domicile 
as her husband, even though sepa- 
rated from him . . . Even though a 
man is not domiciled in this State, 
his wife and minor children are resi- 
dents of this State if they are in this 
State for other than temporary or 
transitory purposes.” Reg. 17013- 
17015 (d). 


4. Status is ordinarily not determined 
until after close of year. 


5. Method and factors California 
Franchise Tax Board uses or might 
use to discover residence. 


(a) California statute of limitations 
does not run unless tax return is filed. 
“Normal” period for deficiency is 
four years after return was filed. Sec. 
18586 Calif. Rev. & Tax. Code. Also 
penalty (25%) for failure to file re- 
turn. Sec. 18681. Interest (6%) on de- 
linquencies. Sec. 18686. 


(b) California Information Return 
Form 599 showing salaries (over $2,000 
if single, over $3,500 if married), in- 
terest, rents, annuities, alimony, divi- 
dends (over $100) and giving name and 
address of recipient. 

(c) California requires withholding of 
tax when payments (wages, etc.) are 
made to non-resident and payments are 
more than non-resident’s personal year- 
ly deductions. Sec. 18805 Rev. & Tax. 
Code (Forms 590 and 591). 

(d) Ownership of real estate, transfer 
of real estate through County Re- 
corder’s office. 


(e) Applicants for permit to issue cor- 
porate stock; party in California law 
suit; beneficiary of California trust or 
estate. 

(f) Board may send questionnaire to 
probable resident to get facts, such as: 
exact date of entry into California, 
purpose of California presence, income 
received during year, and State of 
source of income. (Form OD-805?). 

(g) Where California resident tax 
payer claims to have left California, 
questionnaire may be sent to btain 
facts explaining departure from Cali- 


fornia. (Form IT-805Q.) 
6. Taxable income and deductions. 


(a) Generally, comparable to United 
States Income Taxation, but there are 
many exceptions. See, Bock, Guid: hook 
to California Taxes (1958) CCH. 
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(b) Credit is allowed for taxes paid 
to other States. Sec. 18001, Calif. Rev. 
& Tax. Code. 


B. Non-resident individuals required to 
file Form 540NR for income derived from 
California sources. 


1. Definition of non-resident: “Non- 
resident means every individual other 
than a resident.” Sec. 17015, Rev. & 
Tax. Code. 


2. “Income from sources within this 
State.” Defined in Sec. 17951-54 inc., 
Rev. & Tax. Code, and Regulations. 
Examples: 


(a) Income from California real prop- 
erty, including California oil produc- 
tion. 

(b) Business, trade, or profession car- 
ried on in California. 

(c) Dividends, interest, from stocks, 
bonds, or accounts having a California 
situs. 

(d) Wages, salaries from services per- 
formed in California. 

(e) Royalties (copyrights, patents, 
franchises) from intangible property 
having a California situs. 


3. Deductions are allowed “only to 
the extent that they are connected 
with income arising from sources 
within this State .. .” Sec. 17301 Rev. 
& Tax. Code. 

4. Statute of Limitations does not 
distinguish Form 540 (for residents) 
from Form 540NR (for  non-resi- 
dents) so filing Form 540NR should 
start limitations period of four years 
in the usual case, (Sec. 18586) or six 
years if 25% of gross income is omit- 
ted, (Sec. 18586.1) even if taxpayer 
is later held to be California resi- 
dent. 


V. Income Tax — Decedents’ Estates 
and Trusts 


A. Estates and trusts are taxable on 
their income as separate entities. (Sec. 
17731). Special rules apply where resi- 
dence of trustee, or residence of bene- 
ficiary, affects taxability (Sec. 17742) ; 
however, as rule-of-thumb, distinction 
applies between resident and non-resi- 
dent income for estates and trusts some- 
What similar to distinction between resi- 
dent and non-resident individuals. 


VI. What to Advise Mr. N. 
A. Based upon facts as recited. 


!. From probate standpoint. 
(a) House must be probated in Cali- 
fornia. 


(b) Royalty interest must be probated 
in California. 
(c) If New York will leaves only % 
to wife, wife may contend for probate 
of entire estate in California in order 
to secure 4, 

From Inheritance Tax standpoint. 
(a) Inheritance Tax releases will have 
to be obtained to transfer home, royal- 
ty interest, bank accounts and personal 
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property in safety deposit box. This 
procedure will necessitate full dis- 
closure of facts to State Controller’s 
Office (Inheritance Tax Department). 


3. From Gift Tax standpoint. 


(a) If irrevocable trust was created in 
1955 or later, possibility of Gift Tax 
if deemed domiciled in California 
(provided corpus is not real property 
in other state). 


4. From Income Tax standpoint. 


(a) Mr. N must file tax return in 
California for income from sources in 
California. He at least must file non- 
resident return. 

(b) Filing of tax return will highlight 
question of residence for prior years. 


5. Conclusion: Fish or cut bait. 


B. Assuming Mr. N desires to be domi- 
ciled in California. 


1. Redraw will declaring California 
as domicile and residence and ap- 
pointing California executor. 

2. If he desires handling of affairs 
in New York, can pour over to living 
trust in New York. 

3. Take other miscellaneous steps 
outlined, such as registering for vot- 
ing in California, closing out New 
York safety deposit box, filing Cali- 
fornia Resident Income Tax returns 
and U. S. Income Tax returns. 


C. Assuming Mr. N desires to be domi- 
ciled in New York. 


1. He should reverse emphasis. 
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Manners and Customs of 
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em BACKGROUND OF MY TALK IS THE 
period long before taxes really 
played a great deal of account. As has 
been very accurately described by Jos- 
eph Trachtman,* testamentary trusts are 
established for a variety of reasons: 
skepticism (whether justifiable or not) 
as to the ability of the beneficiary; deter- 
mination to keep the capital away from 
present or future spouses; fear that the 
testator’s spouse will remarry; the need 
for keeping business interests or real es- 
tate under unified and continuous man- 
agement; or simply vanity. These are the 
kinds of trusts I want to talk about. 

Boston trustees are a secretive lot. 
They not only don’t advertise but they 
are most reluctant to tell you anything 
about their business. One of them de- 
scribed his beneficiaries to me as “mem- 
bers of my financial family.” The old 
Boston trustees took a rather superior 
and aloof position. They managed the 
trust on the idea it was their own busi- 
ness. They were acting as a father sub- 
stitute (in the Freudian sense), acting 
for members of their financial family, 
and they felt more responsible to the 
court than to their beneficiaries. 

That is not an exact picture today; it 
explains why when I went to one of the 
modern ones, a friend of mine who is 
very intelligent, polite and courteous, 
and told him the title of my talk — “The 
Manners and Customs of the Boston 
Trustee,” — he said, “But, Charley, they 
have no manners!” 

There are three kinds of Boston trus- 
tees. The first are the Boston trust com- 
panies and they are very much like the 
trust companies all over the country. We 
have eight. The largest has just about 
$800 million in trust, and the smallest 
just about $100 million in trust. 

The kind I want mainly to talk about 
first — the background of the lawyer as 
a trustee and a trust department in a 
law firm — are the professional trust of- 
ficers. There are very few. There never 
have been a great many and I think 


*Estate Planning (1958 Ed., Practising Law In- 
stitute) p. 106. 
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there is only one less than there were in 
the 1840’s. That is the curious thing 
about this. They’ve neither increased nor 
decreased. They’ve stood still. 

One of them is the Loring firm. The 
present Loring is Augustus P. Loring, 
and he takes a certain pride in not being 
a lawyer. I stress that because the Bos- 
ton trustee is not essentially a lawyer. 


Loring is a descendant of Nathaniel 
Bowditch the Navigator, and the author 
of the great book on navigation, “The 
Practical Navigator.” He lived in Boston 
in 1810’s and 20’s. His son started the 
firm and Gus Loring is the fifth genera- 
tion, with only one break and that was 
to a son-in-law. 


The Welch firm started in 1837. Later 
Mr. Welch took in as an associate Ed- 
ward D. Sohier. The present Francis 
Welch, the fourth generation, is the son 
of Edward Sohier Welch. Francis Welch 
is a lawyer, but I don’t believe he prac- 
tices law. His associate, F. Murray 
Forbes, is also a lawyer who doesn’t 
really practice law. They have associated 
with them Henry A. Wood who is not a 
lawyer. I bring that out because it is the 
only way I can make vivid what some- 
one here called “this peculiar institu- 
tion,” a phrase I resent because that is 
what we used to call slavery in the South. 
For instance, the Welch firm uses two 
letterheads — one is the legal letterhead, 
for the law partnership; the other one 
adds Mr. Wood, who is not a lawyer. 

Another was the Gardiner office. Rob- 
bert H. Gardiner was trained as a trus- 
tee by William S. Dexter, and then he 
opened his own office. He had a large 
trust practice which his son of the same 
name turned into the Fiduciary Trust 
Company. His grandson, again of the 
same name, now is the president of that 
Trust Company. 


I suspect that when the individual pro- 
fessional trustee that I have described, 
who may or may not be a lawyer and 
who has come down in the fourth and 
fifth generation, gets over $100 million 
in trust funds, or over 100 or so differ- 





Boston Trustee 


ent trusts, he feels it wise to become a 
trust company. That is what the Gardi- 
ner office did in 1928. 


The fourth is the Dexter office. The 
present Dexter, Franklin Dexter, is a 
partner of mine in Choate, Hall & Stew- 
art and he heads our trust department. 
He is the fourth generation from the 
founder of the Dexter trust office in the 


1830’s, 


This is the third kind, the law partner- 
ship. In my firm, we have something 
over $100 million. We have 24 partners, 
and all but six have trusts, some a large 
number, some a very small number. We 
have over 200 accounts — the largest is 
about $10 million and we have six under 


$10,000. 


I suppose there are a dozen or more 
law firms in Boston who have about the 
same amount in trust. How much I don't 
know; they won’t tell you. I stress that 
for a reason. The Boston trustee not only 
doesn’t advertise, even when they are not 
lawyers, and there is no reason why they 
shouldn’t advertise just as much as a 
trust company; they conceal their mer- 
its! 

I think it is interesting that Boston 
trustees have not spread over the coun- 
try, and yet have survived in Boston. 
They had a good generation’s start on 
the Boston trust companies, which didn’t 
start until the 1870’s (Boston Safe De- 
posit and Trust Company and New Eng: 
land Trust Company). The trust com- 
panies have increased by leaps and 
bounds there and all over the country. 

The Boston trustee, on the other hand, 
has just held his own. He has neither 
spread nor, I suspect, much increased. | 
don’t mean in volume — you can’t fol- 
low the prudent investor rule and invest 
so much in common stocks without hav- 
ing your trust assets increase over the 
years. I mean in the number of accounts. 

Why? I suppose the Boston profes 
sional individual trustees’ best offer is 
their very intimate relationship with 
their beneficiaries. As one of them told 
me — and I heartily agree — it is 4 
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more intimate relationship than a lawyer 
has with his client, because it includes 
almost all of the beneficiary’s life. E. 
Sohier Welch in an article wrote some 


and that in part accounts for their secre- 
tiveness. 

At what point do they cease to be able 
to offer this? At something around $100 











manage their own affairs.” I always 
thought that meant observe in the sense 
of follow. My partner, Harvey Bundy, 
said “No, observe means learn what they 






































time back:* million, I suspect. I think there is a point are doing, and then use your own dis- 
“Like our predecessors of one hun- Which the individual professional trustee cretion.” And I have no doubt that is 
dred years ago, we look upon each doesn’t want to pass, because in either what Judge Putnam meant. After all, 
client as a personal friend or, as my case they will be overworked or they Harvey married the judge’s great grand- 
prping wont Be ~~ would do better as a trust company. daughter. 
ested not only in their financial wel- They don’t like to be either. We meet and discuss each other’s in- 
fare but in their moral and spiritual Our trust department — and it is vestments and we bring in different 
relations with life. No problem is too equally true of the other law firms — is things from the outside. For example, 
oe pis meal too trouble- in a sense parasitic on the trust compa- some of us are on the trust committees 
“In addition to all the manifold ies. By that I mean we get our informa- of banks and bring their current talk; I 
me a duties now performed by a fiduciary, tion from them — none of us, I think, am a director of Incorporated Investors 
,ardi- as a matter of course, we for a mod- has a research department. None of us_ and Century Shares, and put in the pool 
est SIX rd “ey commission on the can afford or wants to spend money on _ what J learn there. Others bring in what 
_ The Pigg hey tects “oe financial research. So we rely on the re- they have heard as co-trustees or at 
is a schooling, travel — including a com- search of others. lunch; and so we “observe” what “men 
Stew- plete itinerary to any part of the We have a weekly meeting of all the of prudence, intelligence, and discre- 
ment. wae Wee rye = a ae partners and the six juniors who have tion” are doing — and as Harvey Bundy 
n the a ae Bhat oy "amk aang “ath trusts. We take turns reporting on our said, use our own discretion. 
in the estate, hiring and firing employees respective trusts, so that about every Judge Putnam’s great grandson is the 
and domestic servants, buying and quarter each of us is called upon to de- pytnam of the Putnam Fund. His great, 
irtner- preg. Prove prints Magee _ fend his investments and is given an great grandson is the Putnam who just 
ething ers,” and so — ita opportunity to make inquiries as to what started the Putnam Growth Fund. My 
rtners, These are neither legal services nor do he ought to do in a particular situation. point in mentioning this is that there is 
large they come under the compensation of What we are doing is just about what a tradition here without which one can- 
r. We trustees. The Boston trustee does an en- Judge Putnam, in his prudent investor not hope to understand the Boston trus- 
zest is ormous amount of this intimate work, ruling back in 1831, declared a trustee tee. The trustee who was the defendant 
under 7 eg mn “ . should do. He “is to observe how men in the case in which Judge Putnam made 
deaaans iy Hg a a a ro a ee prudence, intelligence and discretion his ruling was Jonathan Amory, and his 
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great-great-nephew, William Amory 
Parker, founded Incorporated Investors. 
Trust investing would be very different 
now, if Jonathan Amory had not won the 
case. 


This simply points up the fact that it 
was in this same tradition that the Mu- 
tual Fund idea was started in this coun- 
try by Boston trustees. Thus the tradi- 
tion that has kept the Boston trustee 
alive in Boston for over a hundred years 
then blossomed, like a Century plant, in 
the mutual investment funds which have 
spread across the country. 

(In the ensuing period, Mr. Curtis 
made the following additional observa- 
tions. ) 

I have one trust that I am allowed to 
reveal. It is a charitable trust and of in- 
terest to me because it was created in a 
pre-tax world. We don’t think at all 
about tax on gains. The trust was set up 
by a will drawn by Benjamin R. Curtis, 
who was the dissenting justice in the 
Dred Scott case, and then resigned and 
practiced law in Boston. Fortunately for 
me, he chose as his law partner my 
great-grandfather, who was the trustee 
under this trust, together with the grand- 
father of my co-trustee, Henry V. Green- 
ough — again coming right down the 
line through our fathers. 

The income is divided among 25 chari- 
ties. They include: The House of the 
Good Samaritan; the Temporary Home 
for the Destitute; the Boston Fatherless 
and Widows Society; Boston Seamen’s 
Friends Society; the Distressed Needle 
Women’s Friends Society; the Home for 
Little Wanderers; Temporary Asylum 
for Discharged Female Prisoners at Ded- 
ham; and the Penitent Female Refuge. 
Recently the trust amounted to $2,800,- 
000, of which 90 per cent was in com- 
mon stocks. 

Beyond some point — it doesn’t de- 
pend on the amount; it is the number of 
trusts — the Boston individual profes- 
sional trustee — let me interrupt to say 
that anybody who tries to practice law 
and be a good trustee at the same time is 
going to neglect one or the other — 
ceases to have its great virtue. This point 
is characterized by two things. One is a 
quotation from Mr. F. P. Fish of Fish, 
Richardson and Neave, the great New 
York patent firm. I once heard him re- 
mark “System is, at best, an expensive 
substitute for efficiency.” 


And then I say that the Boston trus- 
tee within his competence, within his 
reach of handling these trusts, is the old 
family doctor compared to the clinic. I 
think the fundamental reason why he 
has not spread over the country is the 








same kind of frustration that the old fam- 
ily doctor has. I don’t think that the Bos. 
ton trustee will ever compete with trust 
companies, but I do think that a law 
firm, if it gives one of its partners the 
sole duty of looking after their trusts, so 
that the rest of them can practice law, 
has something to offer. I think they will 
find that handling the trust department 
will cost them roughly half their fees, in- 
cluding termination charges. But, | 
recognize that many firms have trust 
companies as clients, and in that case | 
think that a law firm had better culti- 
vate the institution of co-trusteeship with 
the trust company. 

Our probate courts do not of their own 
initiative inquire into our trusts. We file 
our accounts annually and present them 
for allowance every three or four years. 
(We stagger the end of each year so that 
we don’t file them all at once.) The court 
then appoints a guardian ad litem, who 
is within the patronage of the judge. He 
counts the securities, looks over the 
vouchers and books, but only from the 
point of view of the remaindermen. Be- 
fore he files his account, the Boston trus- 
tee has almost always obtained the writ- 
ten assent of the life tenant, with whom 
he is usually on pretty cordial and con- 
fidential terms. The average charge for 
an ordinary good-sized trust by a guard- 
ian ad litem is just under $200 per an- 
nual account. 


After the report of the guardian ad 
litem has been made favorably to the 
court — the court allows or adjudicates 
the account. After the account has been 
adjudicated, I think it is immune from 
anything except fraud or manifest error. 
That may mean the guardian ad litem 
hasn’t done his job. 

On termination of a trust, we charge 
two per cent of principal; on a very big 
trust one-and-a-half or even one per cent. 
There would be no further fee unless 
there were legal complications. 

By and large, a will will name a suc- 
cessor trustee. Otherwise, the life tenant 
asks somebody or some trust company to 


petition the court for appointment. 
A A A 


SOUTHERN TRUST CONFERENCE IN 


The second Southern Trust Confer- 
ence of the American Bankers Associa- 
tion will be held in Birmingham, Ala., 
May 14 and 15. John Schor, vice presi 
dent and trust officer, Birmingham Trust 
National Bank, will serve as general 
chairman of the conference and Charles 
F. Zukoski, Jr., executive vice president 
and trust officer, The First National 
Bank of Birmingham, will serve 4 
chairman of the program commiti:e. 
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Committee Chairman; Washington, D. C. 


1. Progress of the Model Act 


The Model Fiduciaries Securities Act* 
has now been passed in Delaware,! Illi- 
nois2 and (in modified form) Connecti- 
cut.3 


2. Experience under the Model Act 


Austin Fleming* of Chicago reports 
that the Act has received 100% ac- 
ceptance from Illinois transfer agents 
where it is in force in the principal 
states of contact; i.e., state of incorpora- 
tion, place of transfer and situs of estate 
or trust; and that some transfer agents 
are simplifying fiduciary transfers where 
the Act is in force in a lesser number 
of states of contact. Joseph E, Williams, 
Chairman of the New York Stock Trans- 
fer Association and other representatives 
of New York security transfer associa- 
tions are of the opinion that it would 
receive like acceptance from the New 
York transfer agents there. We there- 
fore believe that the Model Act would 
accomplish simplification nationally if 
and when it should be enacted in all 
states and territories. 


3. A New® Uniform Act 


In February of 1956 a Special Com- 
mittee was appointed to draft a Uniform 
Simplification of Security Transfers Act 
for the Commissioners on Uniform State 
Laws. An advisory committee to that 
committee included representatives of: 


*See T&E, July 1957, p. 641. 

July 22, 1957. 

2Tll. Rev. Stat. c 32, secs. 489.50 to 439.57 effec- 
tive Sept. 1, 1957. 

8Oct. 1, 1957. 

4Attorney Northern Trust Company. Chairman 
Ill. State Bar Assoc. Committee on this subject. 

5In 1922 the Conference of Uniform Commission- 
ers approved the Uniform Fiduciaries Act, now in 
force in about one-half of the states. Section 3 of 
this Act was designed to simplify fiduciary trans- 
fers. The medium employed for this purpose was a 
limitation of liability for fiduciary transfers to 
eases where the transfer is made with “actual 
knowledge” of a fiduciary breach or “knowledge of 
such facts that the action in registering the trans- 
fer amounts to bad faith.” See T 28 sec. 2303 Dis- 
trict of Columbia Code (1951 edition). However, 
transfer agents are large corporate organizations 
and some have branches in different states. There 
is, therefore, a possibility of “knowledge” because 
of some documents actually forgotten. Transfer 
agents have not been willing to rely on this Act 
and insisted on documentation that causes quite a 
burden in the administration of estates and trusts. 
Harris v. General Motors Corp., 263 App. Div. 261, 
32 N.Y.S. 2d 556 (4th Dept. 1942), affirmed, 288 
N.Y. 691, 43 N.E. 2d 84 (1942); First Nat. Bank 
v. Pittsburgh, etc., Ry., 31 F. Supp. 381 (E.D. Pa. 
1939); Daily v. Universal Oil Products Co., 76 F. 
Supp. 349, 371 (N.D. Ill. 1947). 
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this committee, the Article 8 subcommit- 
tee for the Uniform Commercial Code, 
the New York Stock Exchange, the 
American Society of Corporate Secre- 
taries, transfer agents’ associations, 
surety company associations and the New 
York Surrogates’ Association. The com- 
mittees, at four all-day formal meetings 
and two informal ones, debated the form 
of a uniform act from all angles and 
reached a compromise which resulted ul- 
timately in the act approved by the 
Commissioners at their annual meeting 
August 18-23, 1958, and set forth in Ap- 
pendix I. 

The transfer agent exoneration pro- 
visions of this act follow the Model Act 
in going back to the English Rule that 
transfer agents are not charged with 
knowledge of facts showing a fiduci- 
ary’s breach of his duties where there 
is a transfer which constitutes a breach. 


An exception was made in the draft 


which was dangerously near Section 3 
of the Uniform Fiduciaries Act: a trans- 
fer agent was to be exonerated “unless 
it is shown that a corporation or trans- 
fer agent did not act in good faith.” 
This clause might have emasculated the 
act in the same manner the “bad faith’ 
and “actual knowledge” provisions emas- 
culated the Uniform Fiduciaries Act. 
Fortunately, the section was reworded 
to eliminate the exception. 

Section 7 (a) of the Uniform Act 
exonerates signature guarantors and 
other persons who participate in the ac- 
quisition or transfer of fiduciary securi- 
ties from liability for participation by 
reason of failure to inquire unless bad 
faith or actual knowledge is shown. 

Section 7 (b) exonerates a signature 
guarantor in cases where the transfer 
agent is exonerated by the Act. The 
principal idea behind these two sections 
is that banks or brokers may require the 
same burdensome documentation that 
transfer agents now require if they are 
not exonerated. 


4. Guide Under Model Act 


A suggested guide for transferring 
under the Model Act, promulgated by 
the Illinois Bar Association Committee 
on Simplification of Security Transfers 
and the Stock Transfer Committee of 


®See Harris v. General Motors Corp., note 5. 
7Appendix I, Section 6. 


the Chicago Corporate Fiduciaries Asso- 
ciation, has been approved by this com- 
mittee.8 It is attached hereto as Ap- 
pendix II, 


5. Legislation in “void” States 


Legislation to amend statutes which 
exist in twelve or fourteen states de- 
claring certain sales in probate situa- 
tions to be void unless made pursuant to 
or confirmed by court order, has been 
under study, but the completion of that 
study awaited the evolution of the new 
Uniform Act and the outcome of studies 
by local attorneys in the particular 
“void” states. 


6. Legislative Efforts 


When the Uniform and Advisory Com- 
mittees first met it was reported that 
the Model Act had been accepted by the 
transfer agents. The two committees 
then decided that the best thing to do 
was for our Committee to proceed to 
have the Model Act enacted in as many 
states as possible. If, afterwards, an 
effective uniform act was agreed upon, 
the legislative efforts of this Committee 
would help the passage of the Uniform 
Act. This Committee then spent con- 
siderable time making arrangements to 
introduce the Model Act in a number of 
state legislatures. 


However, objection was raised to our 
legislative efforts on the grounds that 
the Model Act had not been approved 
by the Uniform Commissioners and did 
not conform to the Uniform Commercial 
Code. After much debate an arrangement 
was worked out whereby we would con- 
tinue our attempts to enact the Model 
Act in New York, New Jersey, Rhode 
Island, Michigan and Mississippi and 
withhold any further legislative efforts in 
any other state. However, considerable 
time had been lost and the Act was not 
passed in any state this year. 


In New York Francis Christy made 
herculean efforts to secure the passage 
of a bill patterned on the Model Act, 
but containing some compromise addi- 
tions.? Due largely to his efforts the bill 


SAppendix II. 
; ®*His efforts are particularly admirable in the 
light of the fact that simplification of fiduciary 
transfers is against his pecuniary interest as the 
author of the standard work on Security Transfers. 
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passed the legislature. However it was 
vetoed by Governor Harriman. 
7. Future Simplification Plans 

A great deal of effort has been spent 
in the promulgation of the Model Act 
and in the stimulation of its passage. 
If the new Uniform Act approved by the 
Commissioners is acceptable to transfer 
agents, this effort will not be wasted. 
The progress made in securing legisla- 
tion can be used to further the passage 
of the new Uniform Act. 

We therefore recommend that this 
Committee devote its best efforts to se- 
curing the passage of that Act. 

[Committee members: Theodore C. 


Bolliger, Milwaukee, Wis.; Willard R. 
Brown, Miami, Fla.; Charles Bunn, 
Madison, Wis.; Donald J. Burdine, Los 
Angeles, Calif.; Francis T. Christy, New 
York, N. Y.; Alfred F. Conard, Ann 
Arbor, Mich.; Joseph P. Cummings, New 
Rochelle, N. Y.; Robert B. Fizzell, Kan- 
sas City, Mo.; Austin Fleming, Chicago, 
Ill.; Coll Gillies, Chicago, Ill.; Rollin B. 
Mansfield, Chicago, Ill.; Creighton S. 
Miller, Chicago, Ill.; Berto Rogers, New 
York, N. Y.; John J. Schatt, Harrisburg, 
Pa.; Samuel L. Sagendorph, Norristown, 
Pa.; Alphonse Santangelo, Norristown, 
Pa.; R. E. Sipes, Cleveland, Ohio; Mil- 
lard Vandervoort, Battle Creek, Mich.] 





APPENDIX I: UNIFORM ACT FOR SIMPLIFICATION OF FIDUCIARY 
SECURITY TRANSFERS 


[Be it enacted .. .] 
SECTION 1. [Definitions] In this act, 
unless the context otherwise requires: 


(a) “Assignment” includes any writ- 
ten stock power, bond power, bill of sale, 
deed, declaration of trust or other in- 
strument of transfer. 

(b) “Claim of beneficial interest” in- 
cludes a claim of any interest by a de- 
cedent’s legatee, distributee, heir or 
creditor, a beneficiary under a trust, a 
ward, a beneficial owner of a security 
registered in the name of a nominee, or 
a minor owner of a security registered 
in the name of a custodian, or a claim 
of any similar interest, whether the 
claim is asserted by the claimant or by 
a fiduciary or by any other authorized 
person on his behalf, and includes a 
claim that the transfer would be in 
breach of fiduciary duties. 

(c) “Corporation” means a private or 
public corporation, association or trust 
issuing a security. 

(d) “Fiduciary” means an executor 
administrator, trustee, guardian, com- 
mittee, conservator, curator, tutor, cus- 
todian or nominee. 


(e) “Person” includes an individual, 
a corporation, government or govern- 
mental subdivision or agency, business 
trust, estate, trust, partnership or as- 
sociation, two or more persons having a 
joint or common interest, or any other 
legal or commercial entity. 

(f) “Security” includes any share of 
Stock, bond, debenture note or other se- 
curity issued by a corporation which is 
registered as to ownership on the books 
of the corporation. 

(¢) “Transfer” means a change on 
the books of a corporation in the regis- 
tered ownership of a security. 


(i) “Transfar agent” means a per- 
son employed or authorized by a cor- 
poration to transfer securities issued by 
the corporation. 


SECTION 2. [Registration in the 
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Name of a Fiduciary.] A corporation or 
transfer agent registering a security in 
the name of a person who is a fiduciary 
or who is described as a fiduciary is not 
bound to inquire into the existence, ex- 
tent, or correct description of the fidu- 
ciary relationship, and thereafter the 
corporation and its transfer agent may 
assume without inquiry that the newly 
registered owner continues to be the 
fiduciary until the corporation or trans- 
fer agent receives written notice that the 
fiduciary is no longer acting as such 
with respect to the particular security. 


Comment: This section assumes an ef- 
fective assignment by or on behalf of the 
old registered owner, and negates any 
duty to inquire into the fiduciary status of 
the newly registered owner. In the ordinary 
case of an inter vivos trust, this section 
deals with the transfer to the trustee, and 
Section 3 deals with any later transfer 
out of the trust. If an assignment is made 
by one fiduciary to another, both this sec- 
tion and Section 3 apply. If the assignment 
is made by a fiduciary who is not the 
registered owner, as in the case where an 
executor seeks to have securities of his 
decedent registered in the name of the 
executor as such, Section 4 is also ap- 
plicable. 


SECTION 3. [Assignment by a Fi- 
duciary.] Except as otherwise provided 
in this act, a corporation or transfer 
agent making a transfer of a security 
pursuant to an assignment by a fidu- 
ciary 

(a) may assume without inquiry that 
the assignment, even though to the fidu- 
ciary himself or to his nominee, is with- 
in his authority and capacity and is 
not in breach of his fiduciary duties; 

(b) may assume without inquiry that 
the fiduciary has complied with any con- 
trolling instrument and with the law of 
the jurisdiction governing the fiduciary 
relationship, including any law requiring 
the fiduciary to obtain court approval of 
the transfer; and 


(c) is not charged with notice of and 


is not bound to obtain or examine any 
court record or any recorded or unre- 
corded document relating to the fidu- 
ciary relationship or the assignment, 
even though the record or document is 
in its possession. 

SECTION 4. [Evidence of Appoint- 
ment or Incumbency.] A corporation or 
transfer agent making a transfer pur- 
suant to an assignment by a fiduciary 
who is not the registered owner shall 
obtain the following evidence of appoint- 
ment or incumbency: 

(a) In' the case of a fiduciary ap- 
pointed or qualified by a court, a certifi- 
cate issued by or under the direction or 
supervision of that court or an officer 
thereof and dated within sixty days be- 
fore the transfer; or 

(b) In any other case, a copy of a 
document showing the appointment or 
a certificate issued by or on behalf of 
a person reasonably believed by the cor- 
poration or transfer agent to be re- 
sponsible or, in the absence of such a 
document or certificate, other evidence 
reasonably deemed by the corporation 
or transfer agent to be appropriate. Cor- 
porations and transfer agents may adopt 
standards with respect to evidence of 
appointment or incumbency under this 
subsection provided such standards are 
not manifestly unreasonable. Neither 
the corporation nor transfer agent is 
charged with notice of the contents of 
any document obtained pursuant to this 
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paragraph (b) except to the extent that 
the contents relate directly to the ap- 
pointment or incumbency. 


Comment: As noted above in the Com- 
ment to Section 2 one of the instances of 
the application of this section arises when 
an executor seeks to have securities of his 
decedent registered in his name as ex- 
ecutor. 


SECTION 5. [Adverse Claims.] 

(a) A person asserting a claim of 
beneficial interest adverse to the trans- 
fer of a security pursuant to an assign- 
ment by a fiduciary may give the cor- 
poration or transfer agent of any lia- 
of the claim. The corporation or trans- 
fer agent is not put on notice unless the 
written notice identifies the claimant, the 
registered owner and the issue of which 
the security is a part, provides an ad- 
dress for communications directed to the 
claimant and is received before the trans- 
fer. Nothing in this act relieves the cor- 
poration or transfer agent of any lia- 
bility for making or refusing to make the 
transfer after it is so put on notice, 
unless it proceeds in the manner author- 
ized in subsection (b). 

(b) As soon as practicable after the 
presentation of a security for transfer 
pursuant to an assignment by a fidu- 
ciary, a corporation or transfer agent 
which has received notice of a claim of 
beneficial interest adverse to the transfer 
may send notice of the presentation by 
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registered or certified mail to the claim- 
ant at the address given by him. If the 
corporation or transfer agent so mails 
such a notice it shall withhold the 
transfer for thirty days after the mail- 
ing and shall then make the transfer 
unless restrained by a court order. 

SECTION 6. [Non-Liability of Cor- 
poration and Transfer Agent.] A cor- 
poration or transfer agent incurs no lia- 
bility to any person by making a trans- 
fer or otherwise acting in a manner 
authorized by this act. 


Comment: Unlike Section 3 of the Uni- 
form Fiduciaries Act, this section contains 
no exception for cases of “actual knowl- 
edge” or “bad faith.” But if a corporation 
or transfer agent consciously aids and 
abets a fraudulent conspiracy, there is of 
course no intention to impair the responsi- 
bility imposed by the general law of 
torts. 


SECTION 7. [Non-Liability of Third 
Persons.] 

(a) No person who participates in the 
acquisition, disposition, asisgnment or 
transfer of a security by or to a fidu- 
ciary including a person who guarantees 
the signature of the fiduciary is liable 
for participation in any breach of fidu- 
ciary duty by reason of failure to in- 
quire whether the transaction involves 
such a breach unless it is shown that 
he acted with actual knowledge that the 
proceeds of the transaction were being 
or were to be used wrongfully for the 
individual benefit of the fiduciary or that 
the transaction was otherwise in breach 
of duty. 

(b) If a corporation or transfer agent 
makes a transfer pursuant to an assign- 
ment by a fiduciary, a person who guar- 
anteed the signature of the fiduciary is 
not liable on the guarantee to any person 
to whom the corporation or transfer 
agent by reason of this act incurs no 
liability. 

(c) This section does not impose any 
liability upon the corporation or its 
transfer agent. 


Comment: Subsection (a) of this sec- 
tion makes an exception for cases of 
“actual knowledge” of wrongdoing. In the 





case of an individual, conscious knowledge 
of the fiduciary’s wrongdoing is required 
to bring the exception into operation. In 
the case of an organization, knowledge hy 
the individual acting for the organization 
in the transaction is of course actual 
knowledge of the organization, but |lia- 
bility is not to be imposed “merely because 
is appears that at some stage by piecing 
together all the facts known to different 
employees a breach of trust would become 
more or less apparent.” See Scott, Partici- 
pation in a Breach of Trust, 34 Harv. L. 
Rev. 454, 481 (1921). 


SECTION 8. [Territorial Application.] 

(a) The rights and duties of a cor- 
poration and its transfer agents in regis- 
tering a security in the name of a fidu- 
ciary or in making a transfer of a se- 
curity pursuant to an assignment by a 
fiduciary are governed by the law of 
the jurisdiction under whose laws the 
corporation is organized. 

(b) This act applies to the rights and 
duties of a person other than the cor- 
poration and its transfer agents with 
regard to acts and omissions in this state 
in connection with the acquisition, dispo- 
sition, assignment or transfer of a secur- 
ity by or to a fiduciary and of a person 
who guarantees in this state the signa- 
ture of a fiduciary in connection with 
such a transaction. 

SECTION 9. [Tax Obligations.] This 
act does not affect any obligation of a 
corporation or transfer agent with re- 
spect to estate, inheritance, succession 
or other taxes imposed by the laws of 
this state. 

SECTION 10. [Uniformity of Inter- 
pretation.] This act shall be so construed 
as to effectuate its general purpose to 
make uniform the law of those states 
which enact it. 

SECTION 11. [Short Title.] This act 
may be cited as the Uniform Act for 


Simplification of Fiduciary Security 
Transfers. 
SECTION 12. [Repeal.] The follow- 


ing acts or parts of acts are repealed: 
[Section 3 of the Uniform Fiduciaries 
Act and...] 

SECTION 13. [Time of Taking Ef- 
fect.] This act shall take effect . 





APPENDIX II: 


SUGGESTED GUIDE FOR STOCK TRANSFER 


AGENTS UNDER MODEL ACT 


1. Object of Act: The object of the 
Act is to reduce the documentation re- 
quired for “legal” transfers. It excuses 
the necessity for obtaining supporting 
documents of any kind except in the 
single instance when the fiduciary as- 
signs a security registered in the name 
of another, such as a decedent, a ward, 
or a predecessor fiduciary. In that case, 
a copy of his letters of office must be 
obtained, certified by the clerk of the 
appointing court within 60 days prior 
to date of transfer. If the fiduciary is 
not court appointed, a copy of the docu- 


ment showing his appointment must be 
obtained. 


2. Jurisdictional Application: The Act 
is in force in the following states, effec- 
tive as indicated: 

Delaware — July 22, 1957 

Illinois — September 1, 1957 

Connecticut — October 1, 1957 
In each case, the Act declares it applies 
to fiduciary transfers of securities of 
corporations organized in the _ state 
where the law is in effect regardless of 
any other considerations such as place 
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of transfer, location of interested per- 
sons and location of the certificate. But 
court decisions to date do not cover all 
jurisdictional questions involved. There- 
fore, stock transfer agents may be well 
advised for the present to give effect to 
the Act only when it is in force in the 
principal states of contact, namely: 


(a) State of incorporation 

(b) Place of transfer 

(c) Situs of estate or trust 

However, a practical working solution 

may be to give effect to the Act even 
when it is not in force in the state where 
the estate or trust is located if: (a) the 
amount involved is within a certain dol- 
lar limit, or (b) the assignment comes 
from a responsible corporate fiduciary 
or law firm. 


3. Other Exoneration Acts: Other 
types of exoneration laws are in effect 
elsewhere (e.g., Ohio, Wisconsin) and 
the Uniform Commercial Code, as 
adopted in Pennsylvania and as intro- 
duced in Massachusetts, contains ex- 
oneration provisions. Most of these laws 
are unsatisfactory because they do not 
make clear the extent to which the cor- 
poration and its agents will be charged 
with breach of trust as a result of actual 
or presumed knowledge by a corporation 
employee or through a will or other 
document of which the corporation has 
“constructive” knowledge. Views of 
counsel should be obtained as to whether 
such an exoneration law may be relied 
upon in any state of principal contact. 


4. Foreign Transfers: Full documen- 
tation should be requested when the situs 
of the estate or trust is a foreign coun- 
try. 


5. Waivers: Present requirements for 
inheritance tax waivers are unaffected 
by the Act. 


6. Fiduciary Relations: Fiduciary re- 
lationships covered by the Act include: 


Executor Conservator 
Administrator Curator 

Trustee Tutor 

Guardian Custodian for Minor 
Committee Nominee 


The following are not covered: 


Agents 

Life Tenants 

Corporations 

Joint Tenants 

Pledgees under loan agreement 
“No probate” estates 

“Small Estate” affidavit cases 


. Securities Covered: The following 

types of corporate paper are included: 

Stock 

Bonds 

Other securities registerable as to 
Ownership on the books of the 
corporation 


8. Federal Stock Transfer Tax: Ex- 
isting requirements for the payment of 
federal stock transfer tax continue un- 
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changed. However, the transfer agent 
need only see to the payment of the tax 
on transfers disclosed by the assign- 
ment, 


9. Transfers by Less Than All Fidu- 
ciaries: The rule requiring endorsement 
of all fiduciaries except when excused 
by local law continues unchanged. 


10. Limited Interests of Transferees: 
The Act excuses the corporation and its 
agents from the duty to inquire as to 
the interest or estate of the transferee, 
as, for example, whether the transferee 
is a life tenant. 


11. Corporate Transfers: Corporate 
resolutions and proof of authority to 
sign will be required as heretofore on 
corporate transfers. The Act applies to 
fiduciary authority, not to corporate au- 
thority. When a corporation acts as fidu- 
ciary, the customary resolutions should 
be obtained as to authority of corporate 
officers to act and sign. 


12. Inscriptions: The requirement of 
Rule 94 of the Stock Transfer Associa- 
tion Rules regarding proper inscriptions 
on certificates should be observed. 


13. National Bank Shares: The Act 
does not apply to securities of a bank 
organized as a national banking cor- 
poration under Federal law. 


14. Decedents: When the security is 
registered in the name of a decedent, an 
assignment by an executor or admini- 
startor requires: 


(a) Letters of office certified within 
60 days 

(b) Inheritance tax consent 

(c) Federal stock transfer tax 
When the security is already registered 
in the name of the executor or ad- 
ministrator, only the transfer tax need 
be checked. No other supporting docu- 
ments, affidavits, or papers of any kind 
are needed for transfers by an execu- 
tor or administrator, This includes trans- 
fers to a purchaser, distributee, trustee, 
nominee, or the fiduciary individually. 


15. Minors and Incompetents: When 
the security is registered in a minor’s 
or incompetent’s name, an assignment by 
a guardian or conservator requires a 
copy of letters of office certified within 
60 days. No other supporting documents, 
birth certificates, or papers are needed 
for transfers by a guardian or conserva- 
tor. This includes transfers to the ward, 
to a purchaser, and to the guardian or 
conservator individually. 


16. Trustees: No supporting docu- 
ments are required on assignments by 
the registered owner to a trustee, and 
the corporation may assume the trustee 
continues to be such thereafter until 
it receives written notice to the con- 
trary. 

No supporting documents are required 


on assignment by a trustee of a security 
registered in the trustee’s name. 


An assignment by a successor or sub- 
stitute trustee requires a certified copy 
of letters of trusteeship not more than 
60 days old, or if not court appointed, 
a copy of the appointing document. 

17. Actual or Constructive Notice: 
Where documents are furnished, whether 
or not such documents are required un- 
der the Act, unrelated matters in the 
instruments do not constitute notice. 
Thus, where evidence of appointment is 
required, no other matter contained in 
the appointment or annexed documents 
need be considered. 


18. Adverse Claims: Section 4 of the 
Act provides that if a person gives writ- 
ten notice of a claim adverse to the trans- 
fer, the corporation shall notify the 
claimant by registered mail of the pre- 
sentation of the security for transfer 
and shall withhold the transfer for fif- 
teen days. 

Accordingly procedures should be estab- 
lished for handling “stop transfer” no- 
tices and adverse claims, including a 
form letter for claimants that a security 
has been received for registration and 
will be completed unless restrained by 
court order within fifteen days from the 
date of letter. 

19. Unnecessary Documents: Docu- 
ments received which are not required 
under the Act should be returned. Docu- 
ments held in active files and no longer 
required under the Act may be returned 
or sent to archives, 
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IMPROVEMENT OF PROBATE PROCEDURE 


Program for Future Study 


HE COMMITTEE HAS DEEMED ITS WORK 

to be primarily of a long range na- 
ture. Former committee chairman Chris- 
tian M. Lauritzen II informed us of two 
matters which he considered to be ap- 
propriate for further study: 


(1) Steps to co-operate with the Com- 
mittee of the National Conference of Com- 
missioners on Uniform State Laws with 
respect to a Uniform Act on the Civil 
Rights of the Not Quite Incompetent In- 
competent.1 

(2) Further consideration of the prob- 
lems presented by the Estates Article 
proposed by the Department of State for 
inclusion in future treaties, concerning 
activities of consuls in the administration 
of estates involving foreign nationals.” 


The Council has transferred the sub- 
ject of item (1) to a special liaison com- 
mittee. 


As to the proposed Treaty Article, it 
was learned in a conference of your 
chairman with John M. Raymond, 
Deputy Legal Adviser to the Department 
of State, that this matter had moved 
forward by revision of the language 
previously submitted by the Department 
of State for comment of the 1956-57 
Committee. The proposed language of 
the Estates Article, as now revised, is 
found in*the appendix to this report. 

Certain interested members of the Bar 
who had notified the Committee of their 
opposition to the proposal, were duly 
informed of the revision of the draft of 
the Estates Article and these lawyers 
obtained a personal interview with Mr. 
Raymond during which their views and 
objections were interposed in detail. In 
view of the fact that the Senate is ex- 
pected to adjourn without, so far as we 
know, taking up consideration of any 
Treaty containing the aforesaid proposed 
Estates Article, it would seem that there 
may be an opportunity for further study 
of this troublesome matter. 

While correspondence with the De- 
partment of State indicates that the re- 
vision has been made in an attempt to 
reflect, as far as possible, the views of 
the 1956-1957 Committee, it is clear 
from a reading of the report that there 
is vigorous opposition to the proposed 


1See 1956 Proceedings, A.B.A. Section of Real 
Property, Probate and Trust Law, pp. 18-21, 27- 
88; 1957 id. pp. 53-54. 

2See 1957 Proceedings cit. supra, pp. 47-52. 
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Article by the New York and Chicago 
sub-committee members consulted. In 
view of this expressed opposition and 
the further opposition which has devel- 
oped following the publication of the 
1957 proceedings of the Section, it would 
appear that further comment by the 
Committee might be appropriate for 
transmittal to the Department of State. 


New Matters for Study 


During the year two topics were se- 
lected for study by the Committee: (1) 
Rights of Personal Representatives to 
Breach Executory Contracts of Dece- 
dents, and (2) Family Settlements. 

The first proposal led to the talk by 
Professor Simes, a member of our Com- 
mittee (see p. 873). The Committee cir- 
culated to a considerable number of law- 
yers and trust officers a questionnaire 
soliciting the practical experience of the 
Bar and fiduciaries generally in this 
field. 

A sub-committee was appointed to 
make a study and report on the subject 
of Family Settlements. This sub-commit- 
tee, however, after consultation and re- 
view of the problem, came to the con- 
clusion that the proposed survey was 
too large an assignment to undertake 
without a different set-up of the Com- 
mittee. Accordingly, it has recommended 
that the study be made by a special com- 
mittee of members of the Bar from the 
several states. In view of the fact that 
the proposed study in a sense amounts 
to up-dating the Family Settlement 
phase of the subject-matter dealt with 
by Professor Paul E. Basye in his ex- 
haustive monograph entitled “Dispens- 
ing with Administration,”? it would ap- 
pear that the recommendation is well 
taken and that consideration be given to 
the type of Committee which would un- 
dertake this specific task and the extent 
of research assistance that it would en- 
tail. It is hoped that a study can go 
forward for completion in time for the 
1959 Annual Meeting. 

Other subjects proposed to the Com- 
mittee include the following: 

(1) Should the Model Probate Code be 
revised? 


844 Michigan Law Review 329, 389 (1945); Mod- 
el Probate Code, p. 557, 626. As to real estate prob- 
lems, Professor Basye has more recently reviewed 
them in “Determination of Heirship,’”’ 54 Michigan 
Law Review, 737, 765 (1956). 


(2) Should the Model Execution of Wills 
Act be revised? 


(3) Should there be uniform legislation 
governing the reciprocal rights of for- 
eign trust companies to act as fidu- 
ciaries? 


(4) Should there be legislation permitting 
fiduciaries to employ professional in- 
vestment custodians or investment ad- 
visers, and to compensate them as an 


administrative expense? 


(5) Should a study be made of the lia- 
bility of an insolvent personal repre- 
sentative and his sureties to account 
for the debt of the personal repre- 


sentative to the estate as cash? 


These suggested studies are submitted 
to the Council for its consideration. 

[Committee members: Hon. David 
Brofman, Denver, Colo.; John F. Dillard, 
Houston, Texas; James M. Earnest, 
Washington, D. C.; Stephen K. Elliott, 
Southington, Conn.; John R. Golden, 
Chicago, IIll.; Cedric G. Hamlin, Dallas, 
Texas; Fred T. Hanson, McCook, Neb.; 
Charles L. Herterich, New York, N. Y.; 
Eugene F. Howard, Toledo, Ohio; Clyde 
E. Jones, Ottumwa, Iowa; Gerald Kane, 
Detroit, Mich.; Harold A, Kertz, Wash- 
ington, D. C.; Lawrence S. King, Detroit, 
Mich.; Robert O. Klausmeyer, Cincin- 
nati, Ohio; Hon Frank L. McAvinchey, 
Flint, Mich.; William T. McManamon, 
Chicago, Ill.; Harry Phillips, Nashville, 
Tenn.; Preston L. Prevatt, Miami, Fla.; 
Lewis M. Simes, Ann Arbor, Mich.; Ver- 
non A. Swanson, Milwaukee, Wis.; Ralph 
Von Brieson, Milwaukee, Wis.] 


APPENDIX 
PROPOSED ESTATES ARTICLE 


“(1) In the case of the death of a 
national of the sending state in the ter- 
ritory of the receiving state, without 
having in the territory of his decease 
any known heir or testamentary execu- 
tor, the appropriate local authorities of 
the receiving state shall promptly inform 
a consular officer of the sending state. 

“(2) A consular officer of the sending 
state may, within the discretion of the 
appropriate judicial authorities and if 
permissible under the laws of the re- 
ceiving state: 


(a) take provisional custody of the 
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personal property left by a deceased 
national of the sending state, provided 
that the decedent shall leave in the 
receiving state no heir or testamen- 
tary executor appointed by the de- 
cedent to take care of his personal 
estate; provided that such provisional 
custody shall cease upon the appoint- 
ment of an administrator; 


(b) administer the estate of a de- 
ceased national of the sending state 
who is not a resident of the receiv- 
ing state at the time of his death, 
who leaves no testamentary executor, 
and who leaves in the receiving state 
no heir, provided that if authorized 
to administer the estate, the consular 
officer shall relinquish such admini- 
stration upon the appointment of an- 
other administrator or upon the peti- 
tion of heirs having the majority in- 
terest in such estate; 


(c) represent the interests of a 
national of the sending state in an 
estate in the receiving state, provided 
that such national is not a resident of 
the receiving state, unless or until 
such national is otherwise repre- 
sented. 


“(3) Unless prohibited by law, a con- 
sular officer may, within the discretion 
of the court, agency, or person making 
distribution, receive for transmission to 
a national of the sending state who is 
not a resident of the receiving state any 
money or property to which such na- 
tional is entitled as consequence of the 
death of another person, including 
shares in an estate, payments made pur- 
suant to werkmen’s compensation laws 
or similar laws, and proceeds of life 
insurance policies. The court, agency, 
or person making distribution may re- 
quire that a consular officer comply with 
conditions laid down with regard to (a) 
presenting a power of attorney or other 
authorization from such nonresident na- 
tional, (b) furnishing reasonable evi- 
dence of the receipt of such money or 
property by such national, and (c) re- 
turning the money or property in the 
event he is unable to furnish such evi- 
dence, 


“(4) Whenever a consular officer shall 
perform the functions referred to in 
paragraphs (2) and (3) of this Article, 

e shall be subject, with respect to the 
exercise of such functions, to the laws of 
the receiving state and to the jurisdic- 
tion of the judicial and administrative 
authorities of the receiving state in the 
Same manner and to the same extent as 
a national of the receiving state.” 
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@ Approximately 2,000 New York City 
bank staff members have enrolled for 
the A.B. courses of the autumn term 
Starting September 22. 
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FEES AND COMMISSIONS IN PROBATE 
PROCEEDINGS 


ALICE M. BRIGHT 


Chicago, IIL; 


HE COMMITTEE'S WORK THIS YEAR 

has been largely a matter of deter- 
mining what further work can be done 
in this field which will be of benefit to 
the Bar. 

It was suggested that the committee 
might consider making a survey as to 
fees and commissions in connection with 
trusts, particularly testamentary trusts. 
After thoroughly considering this ques- 
tion, the Committee unanimously con- 
cluded that such a survey would be of 
little, if any, value. In the first place, 
there are a substantial number of states 
in which testamentary trusts are inde- 
pendent of any regular judicial super- 
vision; there is not a more or less uniform 
pattern as in a probate proceeding. In 
the second place, the fees and commis- 
sions charged in connection with trusts 
will vary far more from trust to trust 
because of the lack of any uniform pat- 
tern of administrative steps; it would 
be far more difficult to obtain the data 
and to draw any sound conclusions from 
such data. 

In recent years there have been an 
increasing number of instances where a 
substantial portion, or all, of the de- 
cedent’s assets are beyond the probate 
administration. For example, life insur- 
ance payable to named _ beneficiaries, 
jointly owned property, revocable trusts, 
and the like. Substantial services are 
required in estate and inheritance tax 
proceedings in connection with these as- 


Committee Chairman 


sets. The usual schedules for probate 
proceedings do not cover these situations. 
The Committee feels that the Bar will 
be rendered a real service if this aspect 
of the fee problem is thoroughly studied. 

The Committee has been collecting re- 
cent schedules adopted by bar associa- 
tions as to fees in probate proceedings. 
The Committee feels that this matter 
should be studied further, particularly 
in the light of the recent survey of the 
economic conditions of the profession. 

[Committee members: Franklin Morse 
Archer, Jr., Camden, N. J.; Dallas C. 
Biggers, Dallas, Tex.; George I. Devor, 
Los Angeles, Calif.; Francis H. Fairley, 
Charlotte, N. Car.; James A. Finch, Jr., 
Cape Girardeau, Mo.; Milton D. Green- 
field, Jr., St. Louis, Mo.; Louis R. Har- 
rington, Detroit, Mich.; George C. Hoff- 
mann, Springfield, Ill.; Nat M. Kahn, 
Chicago, Hl.; Lawrence G. Knecht, Cleve- 
land Ohio; Wallace M. Mulliken, Cham- 
paign, Ill.; Nathan Pereles, Jr., Milwau- 
kee, Wis.; Henry B. Pflager, St. Louis, 
Mo.; Harry Phillips, Nashville, Tenn.; 
Henry L. Pitts, Chicago, Ill.; Lloyd E. 
Roberts, Joplin, Mo.; James A. Shanley, 
New Haven, Conn.; Gilbert A. Smith, 
Evanston, Ill.; Julius C. Smith, III, 
Greensboro, N. Car.; Walter B. Smith, 
Louisville, Ky.; Robert VanHorn Tar- 
box, Minneapolis, Minn.; Doane Twom- 
bly, Newark, N. J.; John J. Wilson, Lin- 
coln, Neb.; Jane Shaw Whitman, Chi- 
cago, IIl.] 
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CHANGING CONCEPTS OF TRUST INVESTMENTS 


Diversification of Investments 


ee MODERN TRUSTS HAVE BEEN 
created for tax reasons, and not 
simply to protect against the dissipation 
of wealth through inexperience or im- 
providence. But the concept of a trust 
primarily as a protective agency, which 
originated in 138th Century England, still 
stands, and the investment responsibility 
of the trustee must be delineated ac- 
cording to practices recognized as con- 
ducive to the protection of the interests 
of the beneficiaries. 


It is not enough that the trustee select 
an investment within the group au- 
thorized by the creator of the trust or 
state statutes or court decisions. The 
selection must be made with skill, care 
and caution.! Although the trustee is 
given discretion in the matter of invest- 
ments, the trustee must nevertheless con- 
form to the well-known rule of prudence 
as first laid down in the famous case of 
Harvard College v. Amory.” The tendency 
of the courts has been to circumscribe 
even the most liberal grant of discretion 
to the end that the value of the trust 
estate is preserved for the beneficiaries. 


The standard of prudence applied in 
the field of investments, somewhat in- 
congruously, places the trustee in a more 
vulnerable position in exercising discre- 
tionary powers of investment than in ex- 
ercising cther discretionary powers, such 
as a power to invade principal or allocate 
receipts between principal and income, 
where the trustee can be called to account 
only for an “abuse of discretion.” In the 
latter case all that is required of the 
trustee is that it act in good faith and 
with care, and exercise its own best 
judgment. To conform to the conduct of 
the prudent man in investing, on the 
other hand, means that the trustee’s exer. 
cise of discretionary investment powers 
may be judged on the basis of hindsight 
since the test is not the trustee’s own best 
judgment as to what is prudent at the 
time, but what in the future is concluded 
to have been prudent by the court. Thus, 


138 Scott on Trusts, 2nd Ed. (all references to 
Scott herein are to 2nd Ed.), Sec. 227.12; 1 Re- 
statement of The Law of Trusts, Sec. 228; Dela- 
field v. Barrett, 270 N.Y. 48, 200 N.E. 67, (19386). 

29 Pick. 446 (1830); Creed v. McAleer, 275 Mass. 
$53, 175 N.E. 761, (1931). 

83 Scott on Trusts, Sec. 227.14; 1 Restatement of 
The Law of Trusts, Sec. 228; Matter of Hubbell, 
302 N.Y. 246, 97 N.E. 888, (1951); Villard v. Vil- 
lard, 219 N.Y. 482, 114 N.E. 789, (1919). 
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the trustee in determining the composi- 
tion of the trust portfolio must take into 
account economic, political and inter- 
national conditions and trends which may 
affect the investments of the trust in the 
future and, except as otherwise directed, 
generally will diversify the investments 
of the trust in such manner as appears 
best to minimize the risk of large losses 
and at the same time provide the benefits 
intended by the creator of the trust. 


Diversification as Prudent 
Investment Practice 


The principle of diversification is to 
spread the risk of loss inherent in all 
types of investments over a number of 
different kinds of investments. Diversi- 
fication may be accomplished by purchas- 
ing some of a number of permitted in- 
vestments. A trustee vested with broad 
discretion can achieve wide diversification 
by investing in different types of govern- 
mental obligations, situated in dispersed 
geographical areas, and in securities of a 
number of different types of seasoned 
corporations in different fields of enter- 
prise. It is recognized that diversification 
may not be reasonable in the case of a 
small trust or fund, where it may be 
proper to invest the whole amount in a 
single mortgage or security. It is also 
recognized in the Restatement of The 
Law of Trusts, Sec. 227(c), that in 
time of financial crisis it may be prudent 
to invest a large portion or even the 
whole of the trust estate in government 
securities, But, under normal conditions 
and in the case of a trust of any size, the 
practice of diversification is generally 
considered as a prime element to be taken 
into account in prudent investment 
policy. 

Professor Scott states in Section 228 
of his treatise: 


“The trustee should exercise prudence in 
diversifying investments so as to minimize 
the risk of large losses. He should not 
therefore invest more than a reasonable 
proportion of the trust estate in a single 
security, or it would seem, in a single type 
of security. This is a commonplace among 
experts in the art of making investments. 


‘Smith, Trust Companies in the United States 
(1928), p. 427; Dicus, “The Trustee’s Dilemma — 
Retention or Diversification of Investments,” 95 
TRUSTS AND ESTATES 11380 (Dec., 1956). 


It is not clear, however, how far the trus- 
tee is subject to liability for failure to di- 
versify investments.”5 


The practice of diversification has been 
converted into a rule of trust manage- 
ment in relatively few jurisdictions. Sev- 
eral states have statutes which enforce a 
certain degree of diversification by im- 
position of statutory maximums in terms 
of percentage or dollar limitations on 
single investments.® In other states where 
the problem has been presented, the 
courts have usually recognized that di- 
versification is a sound investment policy, 
but unanimity is lacking as to whether 
diversification is imposed as a duty upon 
the trustee and as to what constitutes 
proper diversification.7 The general tend- 
ency has been against treating lack of 
diversification as imprudence per se.8 

The cases which have involved the 
question of diversification are not num- 
erous.® The courts in Massachusetts have 
taken the view that the trustee is ordin- 
arily under a duty to diversify invest- 
ments, but no arbitrary rule has been 
laid down in this respect.19 In two cases"! 
the trustees were held liable for investing 
in excess of one-fourth to one-fifth of the 
trust funds in stock of a railroad com- 
pany. In others!” the requirement of di- 
versification was recognized but no liabil- 
ity was imposed because of the particular 
terms of the trust instrument or because 
the failure to diversify was not the cause 
of the loss. Aside from Massachusetts, 
few jurisdictions clearly appear to sup- 


5See also 1 Restatement of The Law of Trusts, 
Sec. 228; 3 Bogert, Trusts and Trustees, Sec. 612. 

®Wisconsin Statutes Sec. 320.02; Tennessee Code 
Ann. Sees. 35-308, 309, 310; Indiana Statutes Ann. 
18-1205, 31-502; N. H. Rev. Statutes Ann. Secs. 
386:16. See also So. Carolina Code 1952, 67-58, re- 
stricting the percentage of the fund to be invested 
in stocks and further restricting the investment in 
stock of any one corporation to 10% of the fund. 

7See note (5). 

83 Scott on Trusts, Sec. 228; 1 Restatement of 
The Law of Trusts, Sec. 228. 

*See note in 131 A.L.R. 1158 (1941), Duty of 
Trustee To Diversify Investments and Liability For 
Failure To Do So, and supplemental cases indexed 
under this note in A.L.R. Blue Books. 

loNorth Adams National Bank v. Curtiss, 278 
Mass. 471, 180 N.E. 217, (1932); New England 
Trust Co. v. Paine, 317 Mass. 542, 59 N.E. 2d 263 
(1945). 

Appeal of Dickinson, 152 Mass. 184, 25 N.=. 99 
(1890); Appeal of Davis, 188 Mass. 499, 67 N.E. 
604 (1903). 

12Warren v. Pazolt, 203 Mass. 328, 89 N.E. 381 
(1909); First National Bank v. Truesdale Hospital, 
288 Mass. 35, 192 N.E. 150 (1934). 
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port diversification,!3 although dicta may 
be found here and there to the effect that 
it is prudent to diversify.14 


The courts in Pennsylvania have on 
the whole denied the existence of an 
affirmative rule of diversification.15 In 
two cases the trustees were held not 
subject to surcharge on account of lack 
of diversification in that investments 
were largely in the public utilities field 
or that the trustees accepted from the 
executors securities all of the same class 
or character.16 


In New York the question whether the 
trustee is under a legal duty to diversify 
investments, and subject to surcharge 
if he fails to do so and the securities fall 
in value, has not yet been passed upon 
by the Court of Appeals. The lower courts 
have recognized the merits of diversifi- 
cation, but have generally taken the view 
that the trustee has no duty to diver- 
sify,17 with several decisions stating flat- 
ly that there is no law in this State re- 
quiring diversification of investments. 
Even the virtue of diversity was chal- 
lenged in one case: 


“It is entirely true that many financial 
authorities advocate wide diversity of in- 
vestment. It is equally true that others as 
strenuously approve the contrary and agree 
with the familiar admonition of the late 
Andrew Carnegie: ‘Put all your eggs in 
one basket and watch the basket.’ This di- 
vergence of sentiment among the financial 
authorities would render a judicial decision 
in favor of either school of thought an ul- 
trahazardous undertaking . . .”18 


Interestingly enough, the decisions sup- 
porting diversification are primarily in 
Massachusetts which has permitted 
trustees to invest freely in common 
stocks. The only other jurisdictions which 
predicate a surcharge on lack of diversi- 








13In re Ward’s Estate, 121 N.J. Eq. 555, 192 A. 
68 (1936); aff’d 121 N.J. Eq. 606, 19, A. 1772; 
Pennsylvania Co. For Insurance On Lives & Grant- 
ing Annuities v. Gillmore, 142 N.J. Eq. 27, 59 A. 
2d 24 (1948); Knox County v. Fourth & First Na- 
tional Bank, 181 Tenn. 569, 182 S.W. 2d 980 
(1944); Security Trust Co. v. Appleton, 303 Ky. 
828, 197 S.W. 2d 70 (1946), but see, Warmack v. 
— ford, 289 Mo. App. 709, 195 S.W. 2d 919 (Mo. 
946). 

‘In re Estate of Sanders, 304 Ill. App. 57, 25 
N.E. 2d 923 (1940); Peoples’ State Bank & Trust 
Co. v. Wade, 269 Ky. 89, 106 S.W. 2d 74 (1987); 
Vest v. Bialson, 298 S.W. 2d 369 (Mo. 1956); Mat- 
ter of Jacobs, 152 Misc. 139 (N.Y. 1934); Matter 
of Harbeck, 142 Mise. 57 (N.Y. 1931). 

“In re Lentz’ Estate, 364 Pa. 304 (1950); In re 
Saeg r’s Estate, 340 Pa. 73, 16 A. 2d 19 (1940); 
pon Romberger’s Estate, 39 Pa. D. & C. 604 

940), 

**In re Ingram’s Estate, 30 Pa. D. & C. 400 
a ); In re Elkin’s Estate, 20 Pa. D. & C. 483 

34), 

“Central Hanover Bank and Trust Co. v. Clark, 
81 N.Y. Supp. 2d (Sup. Ct. 1948); Matter of 
Shelion, 160 Mise. 194 (Surr. Ct. 1936); Matter of 
Stupock, 154 Mise. 759 (Surr. Ct. 1935); Matter 
of Hadden’s Will, 202 Misc. 1013 (Supreme Ct. 
1948); Matter of Bloch, 189 Misc. 942 (Supreme 
Ct. (948); In re First National Bank, 25 N.Y. 
Supp. 2d 221 (Sup. Ct. 1941). But see dicta in 
Cobi v. Gramatan National Bank and Trust Co., 
261 App. Div. 1086 (1941), reargument denied 262 
App. Div. 745, appeal granted and question certi- 
fied “62 App. Div. 861, and other New York cases 
cite’ in note 14, 
ns atter of Adriance, 145 Misc. 345 (Surr. Ct. 
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fication are also those where there is no 
restrictive list but merely a rule of 
prudence tolerating investments of con- 
siderable risk.19 It is arguable that the 
necessity for diversification may increase 
with the latitude accorded the trustee 
under the law generally or under the 
terms of the particular trust. The com- 
ment has been made that the question of 
diversification “seems economic rather 
than legal or it may be passing through 
a preliminary state of economic exper- 
ience, which results will be later re- 
flected in judicial decisions. In practice, 
among corporate fiduciaries at least, 
there is an increasing tendency to di- 
versify.”’20 

A reason for the rule of diversification 
being to avoid the risk of large losses, it 
would seem that the application of the 
rule should be restricted to cases involv- 
ing investments in a particular security 
or type of securities subjecting the trust 
to the risk of considerable losses. Recent 
attempts, however, to surcharge trustees 
for failing to diversify by the inclusion of 
equities in the trust portfolio, require a 
much broader examination of the subject. 
The popular conception, or perhaps mis- 
conception, of the trustee’s duty in re- 
gard to diversification today is the rela- 
tive proportions of the trust to be in- 
vested in common stocks and bonds. As 


1°§ Clapp, N. J. Practice, Wills and Administra- 
tion. Sec. 508 (1950). 

20Nossaman, Trust Administration and Taxation, 
See. 29.14. 


discussed subsequently, if the trustee‘s 
duty to preserve the trust corpus is re- 
defined in a particular case or cases to 
mean the preservation of the trust corpus 
in terms of its purchasing power rather 
than its dollar value, it is conceivable 
that the trustee’s duty to diversify may 
correspondingly be to invest in such man- 
ner as to avoid the risk of loss of a sub- 
stantial appreciation in capital. 


Diversification in Retained 
Investments 


In those jurisdictions which recognize 
the requirement of diversification, the 
same rule applicable to investments in- 
itiated by the trustee is generally stated 
to apply to investments received from 
the creator of the trust. As a practical 
matter, however, there is more leeway 
in the latter case. 

Failure to observe usual rules of con- 
duct may be privileged by the creator 
of the trust, and, before any duty of di- 
versification can be imposed upon the 
trustee, it is necessary to determine 
whether or not the creator of the trust 
intended the trustee to retain the invest- 
ments received as such or vary them. 
(Scott on Trusts, Vol. 3, Section 230.3.) 

If the creator of the trust has directed 
retention, and in effect prohibited the 
sale of investments, the trustee will be 
committing a breach of trust in disposing 
of the investments for purposes of di- 
versification. It is only where compliance 
with the mandate of the creator of the 
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trust would endanger the security of the 
trust fund or thwart the accomplishment 
of the purposes of the trust that the court 
will permit the trustee to deviate from 
the directed course of investment. 


The more common tendency today is 
to grant the trustee authorization to re- 
tain investments. In many instruments 
the permission is coupled with an express 
dispensation of any duty of diversifica- 
tion. In cases where there is a simple 
authorization without more, the duty of 
the trustee to diversify will depend upon 
the interpretation to be given the pro- 
visions of the trust instrument. The Re- 
statement of The Law of Trusts contains 
the following comment in Section 230(j) : 


“Among the facts which may be of im- 
portance in determining whether and to 
what extent the requirement of diversifica- 
tion is dispensed with are: (1) whether the 
settlor has directed, recommended or mere- 
ly authorized the retention of investments; 
(2) whether an authorization to retain is 
applicable generally to property included 
in the trust at the time of its creation, or is 
applicable to specific securities or types of 
securities; (3) the character of the trust 
property and the purposes of the trust.” 


The question of diversification in the 
retention of investments may also be af- 
fected by statutes of the states which, 
for the most part, specifically authorize 
retention. These generally allow the 
trustee to retain such investments so 
long as such retention is consistent with 
good business judgment, free from com- 
pulsion to dispose of the investments re- 
ceived within any particular time. The 
problem of the method of conversion and 
the time required, and of holding losses 
to a minimum, must always be con- 
sidered, assuming there is any duty to 
convert. Even in the case where the 


securities received from the creator of 
the trust are not legal or qualifying in- 
vestments under the investment statutes, 
there is an increasing tendency not to 
hold the trustee to personal liability un- 
less loss occurs as a result of inatten- 
tion or failure to use ordinary prudence. 


Aspects of diversification involved in 
the retention of investments have been 
treated in the article referred to in foot 
note 4, The author, Frederick O. Dicus, 
concludes: 


“To the extent that the rule of prudence 
is too indefinite and too general to permit 
of helpful application to a specific set of 
facts it is not much of a key. However, it 
should be kept in mind that in the past 
courts do not seem to have advised trustees 
in the application of the rule. If the fidu- 
ciary has used reasonable and honest care 
in the retention of the securities received 
by him, all within the terms of the govern- 
ing instrument and applicable statutes, he 
need have no real fear of surcharge.” 


A principle behind diversification be- 
ing the distribution of the risk of loss, 
there may be more need to diversify 
“riskier” investments than high-grade 
securities which have long constituted 
legal investments. Historically, trustees 
have been largely restricted by statutes 
to mortgages and government bonds. The 
liberalization of these statutes to in- 
clude common stocks, which are in the 
nature of “riskier” investments, may 
give rise to situations which will produce 
changes in the thinking of the courts. 
Their attitude, even in states which have 
not recognized the requirement of di- 
versification, may tend towards requiring 


diversification among common _ stock 
holdings. 
Where the trust has been initially 


constituted with common stocks owned by 
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the creator of the trust, corporate trus- 
tees have frequently experienced diffi- 
culty with individual co-trustees and in- 
come beneficiaries in insisting on greater 
diversification of investments. More than 
a few of them have sought to reduce 
disproportionately large holdings in 
common stock although the creator of 
the trust specifically requested that the 
trust fund be kept invested in common 
stocks and exculpated the trustee from 
liability for retention. Where the creator 
of the trust wishes to give the trustee 
broad discretionary powers but at the 
same time desires that the trustee shall 
invest for the purpose of income or 
capital appreciation, particularly if this 
is being commonly done by investors in 
general, there is the problem of inducing 
the trustee to assume this aggressive 
activity. 

Despite the attention focused in pro- 
fessional journals and articles on fasten- 
ing upon the trustee a duty to maintain 
the purchasing power of the trust, there 
has yet been no judicial recognition of 
any such obligation. Accordingly, it is 
necessary, if the trustee’s investment 
duty is to be so extended, that a special- 
ly tailored trust instrument be drawn 
containing much more than just the 
grant of investment discretion. The dis- 
satisfaction manifested with tying the 
trustee to the dollar standard has led 
an increasing number of creators of 
trusts to stipulate in the instrument it- 
self that the trustee shall not observe 
this standard, but rather the purchasing 
power standard. 


It would seem that the creator’s in- 
tent as to the benefits desired for in- 
come and remaindermen should be set 
forth, as well as his general thoughts 
as to possible investment policy for the 
future. The trust instrument should also 
relieve the trustee from the burden of 
meeting the tests of prudence normally 
applied, in the event that the trustee 
complies with the creator’s instructions 
to invest for the purpose of maintaining 
purchasing power. So long as the trustee 
can be held to account only for an abuse 
of the discretion granted it in retaining 
and investing and is protected from 
any second-guessing, the trustee should 
be willing to exercise such discretion in 
such manner as to best achieve the 
creator’s objectives. Short of a clear 
protection to the trustee, however, the 
cautious trustee will consider the de- 
sirability of diversifying investments re- 
ceived from the creator of the trust in 
the light of the comparative risks in oné 
class of investments as against another. 


Diversifying by Investing in 
Common Stocks ~ — 

A review of the forces which have 
brought about changes in investment 
thought will be helpful in attempting to 
predict possible changes in approach on 
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the trustee’s duty in regard to diversi- 
fication of investments. 


In years prior to the First World War 
conditions were relatively stable. High 
interest rates were obtainable from 
mortgages and bonds, and, with com- 
paratively low income taxes, a trust so 
invested produced an adequate return. 
The trustee’s investment responsibility 
was thus to insure that the dollar value 
of the trust was safeguarded. Since then 
taxes have greatly increased, and there 
has been a steady decline in the pur- 
chasing power of the dollar. Economic, 
political, international and domestic con- 
ditions are highly volatile. In recent 
years of shrinking dollars and changing 
conditions, the preservation of the pur- 
chasing power of the trust has been ad- 
vocated as a further responsibility of 
the trustee, or at least a goal. This was 
the subject of last year’s study.?! 


Stability and safety of principal may 
be assured by investment of trust funds 
in high-grade bonds as fixed income se- 
curities but in general the return of in- 
come will be comparatively low. To ob- 
tain a higher return or to enhance prin- 
cipal necessitates the use of other in- 
vestment media, such as common stocks 
or equities, involving greater risk, From 
the trust investment standpoint, cau- 
tion should be applied in overempha- 
sizing the preservation of the purchasing 
power of the trust since this unfortun- 
ately cannot be done without multiply- 
ing the risks. On the other hand, the 
trustee who has the right to invest in 
common stocks should not in good faith 
refrain from making such investments, 
or hold down the extent of investments 
in common stocks, simply to minimize 
the risk of liability should such invest- 
ments turn out badly.2? In practice, the 
tendency has been increasingly to di- 
versify investments of trusts by includ- 
ing equities as well as fixed income se- 
curities, 


In recognition of the desirability of 
enabling trustees to offset inflationary 
trends and to attain greater diversifica- 
tion — and also of the eligibility of 
stocks of established and successful com- 
panies as proper trust investments — 
the legislatures of one state after an- 
other have enacted statutes permitting 
investments in common stocks.23 For 
the most part these statutes adopt the 
prudent man rule as exemplified in the 
So-called Massachusetts philosophy of 


— 


“~Proceedings of Probate and Law Divisions, 
80th Annual Meeting, Part 1, p. 62. “Is The Trus- 
tee Under Duty To Protect Income Beneficiary 
Against Inflation?” by Elmer L. Fingar, 96 TRUSTS 
AND ESTATES 864 (Sept. 1957). 

“Proceedings of Probate and Law Divisions, 80th 
Annual Meeting, Part I, p. 4, “The Trustee, The 
Stock Market and The Measure of Damages” by 
Danic! G. Tenney, Jr., 96 TRUSTS AND ESTATES 
824 (Sept. 1957). 

. “Proceedings of Probate and Trust Law Divi- 
sions, 78th Annual Meeting, Part I, p. 95. ““Chang- 
ing Concepts of Trust Investments” by Clarence 


a ‘nnett, 94 Trusts AND ESTATES 843 (Oct. 
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investment, which early advocated that 
trustees should be granted discretion in 
making investments, subject only to the 
overriding rule of prudence.24 In New 
York, which had long been the leader 
in restricting authorized trust invest- 
ments to fixed income securities, and in 
eleven other jurisdictions, modified ver- 
sions of the rule have been adopted. 
These usually permit discretionary in- 
vestments up to a stated percentage of 
the trust fund or expressly allow invest- 
ments in common stocks under prescribed 
standards. 


Investment statutes are declarative of 
what is regarded to be a prudent course 
to be followed by trustees. While statu- 
tory authorization to invest in common 
stocks does not impose any duty on the 
trustee to do so, the change in public 
policy on trustee’s investments makes it 
important for the trustee to be able to 
demonstrate that he has acted impar- 
tially as to income beneficiaries and re- 
maindermen, or in the alternative in 
accordance with the terms of the in- 
strument, in investing the trust if the 


*The Full Prudent Man Rule is in force by stat- 
ute in Arkansas, California, Colorado, Connecticut, 
Delaware, Florida, Idaho, Illinois, Kansas, Maine, 
Michigan, Minnesota, Nevada, New Mexico, Okla- 
homa, Oregon, South Dakota, Tennessee, Texas, 
Utah, and Washington. The States of Kentucky, 
Maryland, Massachusetts, Missouri, North Carolina, 
Rhode Island, Virginia and Vermont have the full 
Rule by virtue of judicial decision. In Arizona 
trustees appear to follow the practice of California 
trustees. Hawaii has the full Rule but for corpo- 
rate fiduciaries only. The following have a modified 
Prudent Man Rule generally permitting discretion- 
ary investments up to a stated percentage of the 
fund or expressly allowing investments in common 
stocks under prescribed standards: District of Col- 
umbia, Indiana, Nebraska, New Hampshire, New 
Jersey, New York, North Dakota (for corporate 
fiduciaries only), Ohio, Pennsylvania, South Caro- 
lina and Wisconsin. Only seven states, namely Ala- 
bama, Georgia, Iowa, Louisiana, Mississippi, Mon- 
tana and Wyoming appear to limit trustees to 
bonds or other forms of fixed income investment. 


fund is not diversified by the inclusion 
of common stocks as well as bonds. Clear 
directions as to investments and also 
the duty of the trustee in regard to di- 
versification should be sought for in the 
trust instrument. 


A recent case in New York is of in- 
terest. In Matter of Howe (Sup. Ct., New 
York Co., Feb. 1958), the trust instru- 
ment granted the trustees broad discre- 
tionary powers to retain and invest in 
stocks, bonds or other property, but in 
an amendment to the trust it was pro- 
vided that the trustees should keep the 
property held by them invested in se- 
curities, the income of which was exempt 
from Federal income taxes, The trust 
instrument also provided that premiums 
on bonds were to be charged to principal 
and not amortized out of income. The 
trustees retained bonds which had « 
premium value at the time of receipt, 
some of which were later sold or re- 
deemed resulting in a substantial de- 
crease in principal. In addition to the 
bonds retained, the trustees invested the 
proceeds of sale in new bonds which also 
required the payment of premiums and 
on the sale of these bonds there was a 
further decrease in principal. 


The issues raised were whether the 
retention of premium bonds violated any 
duty and whether the trustees were ob- 
ligated to diversify and refrain from in- 
vesting all funds in tax-exempt bonds. 
The further issue was whether the trus- 
tees could be surcharged for not pro- 
ducing a higher rate of income. The 
referee dismissed the objections to the 
decreases in principal shown by the ac- 
count and also to the possible decreases 
in principal of bonds still held at the 
close of the accounting, as well as to 
the failure of the trustees to produce a 
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mon Trust Funds in the last 114 years, 
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higher rate of income, and reported that 
the conduct of the trustees at all times 
was within the language of the trust 
indenture and was reasonable.25 


In another recent New York case,?é 
the objectants opposed the allowance 
of commissions to the trustees on the 
ground that, although no loss in dollar 
values had been sustained, they had 
failed to invest in assets which were a 
hedge against inflation so far as prin- 
cipal was concerned. The court, denying 
these objections, said that “The novel 
responsibility which these objectants re- 
quest the court to impose on the trustees 
would introduce a new concept into the 
law, and would burden the court with 
the duty of determining whether the 
purchasing power of estate assets at the 
end of an accounting period is at least 
equivalent to the purchasing power of 
such assets at the time they were re- 
ceived.” 

A similar position has been taken by 
the Supreme Court of New Jersey in 
the very recent case of Commercial 
Trust v. Barnard.?7 The trust corpus 
initially consisted of bonds of copper 
companies owned by the creator of the 
trust. Pursuant to discretionary powers 
of sale and investment, the original in- 
dividual trustees sold the bonds and in- 
vested the proceeds in tax-exempt securi- 
ties, the income beneficiaries being in 
high. tax brackets... The-..suecessor. cor- 
porate trustee continued this policy of 
confining investments to municipal bonds, 
which declined for the decade in question 
while equities appreciated substantially. 


After this Report was completed, the Appellate 
Division for the First Department unanimously 
affirmed, without opinion, the order of the lower 
court. N.Y.L.J., July 2, 1958, page 2. 

Estate of Spitzer, 188 N.Y.L.J. No. 67, p. 14, 
(Surr. Ct., Oct. 3, 1957). 

2781 N.J.L.J. 330 (June 26, 1958). 


On the accounting, objections were filed 
seeking to surcharge the trustee for 
failing to exercise any judgment with 
respect to diversification except within 
the narrow confines of the class of tax- 
exempt securities held by the trust. 

The court held that no breach of trus- 
tee’s duty to exercise its own judgment 
in investing followed from its continuing 
the policy of investing in tax-exempt 
securities since it had made the decision 
as to the desirability of that policy, and 
also that no breach of the duty to 
diversify investments was involved in 
the failure to include common stocks. 
The primary purpose of the trustee in 
the view of the court was to preserve 
the trust estate while receiving a reason- 
able amount of return, which the court 
found the trustee did in investing in 
municipal bonds; hence no duty of di- 
versification could arise since the invest- 
ment of the trust in such bonds did not 
subject it to the risk of large losses. 

A decision of a lower court in Mich- 
igan is also reported to have held that 
trustees were not surchargeable for re- 
taining the entire trust fund in tax- 
exempt bonds. 


Unless the trust instrument is con- 
strued to impress upon the trustee a 
duty to maintain purchasing power, the 
likelihood is that the courts will not 
consider the investment of the entire 
trust in tax-exempt bonds as constituting 
any breach of the duty to diversify. If 
the trustee is acting within the authority 
conferred by the trust instrument or 
applicable rules of law and has acted in 
good faith, the trustee should not be 
held liable for any consequences of its 
action even though the trust might have 
fared considerably better had a different 
course of action been taken. The atti- 
tude of the courts may well differ, how- 
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ever, where the investment concentration 
is in common stocks or other securi'ies 
to an extent not authorized by statute. 
The duty to diversify there might be ex- 
tended to require the inclusion in the 
trust portfolio of fixed income securities 
in order to avoid the risk of large losses 
in the dollar value of the trust. 


Common Trust Fund 


The common trust fund — another 
major development in the field of trust 
investments, roughly paralleling in time 
the liberalization of trust investments — 
may have an important bearing on the 
attitude which may be taken in future 
cases towards diversification.28 At least 
twenty-six states have adopted The Uni- 
form Common Trust Fund Act. In 
others, such as New York, detailed com- 
mon trust fund laws have been enacted 
authorizing trustees’ investments in such 
funds. Their purpose is to provide trusts 
of small and medium size with the safety 
of a balanced and diversified investment 
program obtainable without subjecting 
income to excessive administration costs, 
It was recently reported that there are 
269 common trust funds operated by 212 
banks and trust companies in 41 states 
and the District of Columbia and Hawaii. 
At the 1958 Mid-Winter Trust Confer- 
ence of the American Bankers Associa- 
tion panelists agreed that the common 
trust fund had proven itself a useful 
vehicle in the economic administration 
of smaller trusts and that the advantage 
which such medium offers in_ broad 
diversification and flexibility commends 
it to a growing number of institutions. 


The New York State Bankers Associa- 
tion has established a Mutual Trust 
Fund to serve its member banks which 
do not have sufficient trust business to 
justify an independent common trust 
fund.22 By purchasing mutual fund 
shares for medium or small trusts, the 
trustee may accomplish with reasonable 
economy of administration the same ad- 
vantageous diversification as is avail- 
able to the larger trust. 


Ironically, in New York, a state which 
has not recognized the rule of diversifi- 
cation, the problems of whether the en- 
tire trust corpus could be invested in a 
common trust fund at first caused diff- 
culty in construing the New York 
statute.29 The Uniform Common Trust 
Fund Act has been interpreted in New 
Hampshire?! as permitting investment of 
the trust corpus solely in the common 


28Proceedings of Probate and Trust Law Divi- 
sions, 77th Annual Meeting, Part I, p. 140. “Re 
appraisal of Common: Trust Funds,” by Robert 
Neill, Jr. ” 

2Buek, “Mutual Trust Investment Company,” 
93 TRUSTS AND ESTATES 574 (June 1954). 

801952 Annual Survey of New York Law, 27 
N.Y.U. L. Rev. 1121. 

31Mechanicks National Bank v. D’Amours, 1 
N.H. 461, 129 A. 2d 859 (1957); Niles,,‘‘Trus‘s and 
Administration,” 33 N.Y.U. L. ;Rev...478 (April, 
1958). 
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trust fund, provided the corporate trus- 


‘tee observes its duty to act with loyalty 


and prudence — common trust funds be- 
ing for the protection and advantage of 
the beneficiaries, not for the convenience 
of trustees. 


Measure of Damages for Lack 
of Diversification 


Where a trustee is directed to make 
or retain certain investments and he 
fails to do so, the doctrine of strict lia- 
bility applies and the trustee is charged 
for the economic loss. The imposition and 
measure of damages in cases involving a 
breach of the duty to diversify is less 
rigid. If the breach consists of investing 
too large a portion of the trust fund in 
a single security or type of security, the 
trustee is held liable only for such loss 
as results from the investment of the 
excess beyond the amount which it would 
have been proper so to invest.32 The sur- 
charge has been proportioned to the loss 
on the excess invested in the cases of 
successive investments in the same secur- 
ity and also in the case of a single in- 
vestment — the investment is considered 
improper only as to the excess.33 


The liability of the trustee for failure 
to diversify has been narrowed by re- 
quiring a causal or physical connection 
between the loss and the breach. No sur- 
charge may be imposed despite the lack 
of diversification if equivalent losses 
might have been sustained in the ab- 
sence of the breach. 


In a Massachusetts case,34 the charged 
breach was the failure to diversify a 
corpus comprised solely of Woolworth 
shares formerly owned by the testator. 
The investment was impaired during the 
depression and the court held that a 
surcharge should not be imposed because 
there was a lack of causal connection 
between the breach and the loss. It rea- 
soned that the depression had produced 
identical losses in similar stocks which 
could have been purchased without 
breaching the trust. A similar decision 
was rendered in a Kentucky case,®5 in- 
volving the purchase of mortgage bonds. 

A more difficult problem is presented 
where the charged breach of the duty 
to diversify may be based upon an ex- 
cessive investment in one general class 
of investments rather than an excessive 
investment in a single security or type 
of security. In recent cases where trus- 
tees have retained the whole or a sub- 


stantial part of the trust corpus in bonds 
aS arainst stocks, the complainants gen- 
erall; have sought to recover the in- 
creas» in income and the appreciation in 
trust corpus which it is claimed would 
*3 ‘ott on Trusts, Sec. 228.1. 

*Apoeal of Dickinson, cited in note 11; Penn- 
— a Co. for Insurance on Lives & Granting 
nnu 


‘ies v. Gillmore, cited in note 11; Matter of 
Toel, 30 Mise. 447 (N.Y. 1943). 
vst National Bank v. Truesdale, cited in note 


_ Pc ples’ State Bank & Trust Co. v. Wade, cited 
14, 
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have been realized had the trust corpus 
contained common stocks. The indication 
is that the courts will not penalize the 
trustee for any such hypothetical loss. 
In these circumstances it could not be 
determined what common stocks should 
have been purchased and what would 
have been the appreciation had they been 
purchased, The situation, however, may 
be different where common stocks are 
either received from the creator of the 
trust or at some time purchased by the 
trustee and then sold, with the proceeds 
being reinvested entirely in bonds. 


In a California case.36 the trustee had 
broad discretionary powers of investment 
and sale, and in line with its general in- 
vestment policy, invested almost 50% 
of the fund in common stock. At the 
urging of one of the beneficiaries, the 
trustee subsequently sold a substantial 
portion of the common stock and in- 
vested the proceeds in tax-exempt securi- 
ties. On the trustee’s subsequent ac- 
counting, another beneficiary objected to 
the sale, which had incurred a consider- 
able capital gains tax, and to the de- 
crease in income as well as the loss of 
appreciation in corpus which it was al- 
leged would not have occurred had the 
trustee retained the stock. 


The California District Court of Ap- 
peal held that although the trustee had 
committed a breach of trust in selling 
at the request of a trust beneficiary 
rather than exercising its own judgment, 
the income beneficiary was not legally 
hurt by the trustee’s failure to retain 
the stock, inasmuch as the trustee had 
been vested with a broad power of sale, 
and that the trustee’s liability was to 
be measured by the loss at the time of 


38In re Talbot’s Estate, 296 P. 2d 848 
1956). 


(Cal. 


the breach, excluding subsequent appre- 
ciation of the stock. The measure of 
damages was thus limited to the amount 
of capital gains taxes and expenses and 
interest thereon. On the other hand, the 
court indicated that if the breach were 
a more severe kind, such as if the 
trustee had sold securities which it had 
been directed to retain, or had person- 
ally profited from the sale, the measure 
of damages would include any subse- 
quent appreciation in the value of the 
stock. In such case the trustee could 
control the measure of its liability only 
by repurchasing like stocks and substi- 
tuting them in the trust for the bonds 
purchased from the prior sale. 
Generally speaking, the imposition of 
liability is designed to restore the bene- 
ficiaries to the position in which it can 
be shown they would have been had the 
breach of trust not occurred, and to 
charge the trustee only with demon- 
strable loss directly occasioned by his 
misconduct. Where what would have hap- 
pened in the absence of the breach can 
be determined without difficulty and 
where the difference can be computed 
readily, as in the failure to retain one 
security or another, that difference is 
the measure of surcharge. Where the 
courts can only surmise what might have 
happened after the breach, there is a 
reluctance to penalize the trustee as an 
insurer, or to charge him with the 
amount of a purely hypothetical loss.37 


It seems unlikely that a trustee with 
broad discretionary powers of investment 
would be surcharged for failing to di- 


87See article cited in Note 22. Matter of Pate, 84 
N.Y. Supp. 2d 853 (1948), aff’d. without opinion 
276 App. Div. 1008 (1st Dept. 1950), appeal den. 
277 App. Div. 768; Matter of Frame, 245 App. Div. 
675 (1st Dept. 1935). Cf. Matter of Dodge, 39 
N.Y.S. 2d 186; aff’d without opinion 266 App. Div. 
845 (1st Dept. 1943). 
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versify the trust corpus by the inclusion 
of common stocks if the loss sought to 
be recovered were the amount of alleged 
appreciation in the value of the trust 
corpus which might have occurred 
through increased values in common 
stocks. In the reverse case, however, if 
the lack of diversification results from 
an excéssive investment in common stocks 
and the trust corpus depreciates in value, 
it is not certain that the trustee may 
not be ‘exposed to liability for the loss 
sustained on the excess concentration in 
such stocks. 


Factors and Methods in 
Diversification 


It is necessary to evaluate investment 
policies in the light of the circumstances 
of each account and the needs and ob- 
jectives of the life tenant and remain- 
dermen. 


Since 1936 the cost of living has dou- 
bled, but while dividends have tripled 
according to the Dow Jones Industrial 
Dividend Index, dividends after taxes 
were up only a percentage of the cost of 
living index, In the case of the high tax 
bracket account, the conflict is as to the 
amount of tax-sheltered income to be 
provided the income beneficiary out of 
municipal bonds and, on the other hand, 
the hoped-for increase in capital for 
remaindermen through investment in 
common stocks, whose dividends are 
heavily taxed. With smaller accounts 
and lower tax brackets, it is largely a 
question of the degree of market risk 
which it is prudent to assume. 

Diversification does not mean a pre- 
cise division at the half-way mark be- 
tween stocks and bonds or a precise 
distribution of the various types of se- 
curities for each and every trust. The 
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merits of the particular security for 
the particular objective must be weighed. 
There is no single yardstick for measur- 
ing diversification. In each case a com- 
prehensive analysis of securities suitable 
for the particular account is required, 
after which a studied choice may be 
made of the most favorable investment 
opportunities in each area best serving 
the purposes of the account. Expert 
management is essential in both initial 
selection and continuing supervision of 
securities to test their present and future 
suitability for the trust portfolio. 


In times of deflation, bonds may be 
a helpful hedge to provide stability of 
dollar income and a liquid reserve buy- 
ing power when suitable common stocks 
become attractive. Tax exempt securities, 
picked with care and used in reasonable 
balance, are especially desirable for the 
high income beneficiary who may be the 
trust creator’s primary concern. Pre- 
ferred stocks, while not too popular as 
trust investments, have produced fair 
yields in those companies whose common 
stocks rate equally high. 

Common stocks in the right companies 
and industries offer a measure of pro- 
tection from inflationary forces. Where 
authorized, the trustee who fails to in- 
clude a reasonable proportion of common 
stocks may have to defend his acts 
against attack by remaindermen. Com- 
mon stocks are now a necessary part 
of our conservative investment fabric, 
and they will stay so, in good times and 
bad, war and peace, inflation and de- 
flation.3§ 

In many trusts tax consequences in 
the form of capital gains must be care- 


38“The Big Change” in Trust Investments — 


Permanent Role of Stocks in Conservative Port- 
folios, Benjamin Strong; 98 TRUSTS AND ESTATES 
1023 (Nov. 1954). 
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fully weighed in investment decisions, 
If, however, the trustee considers a hold- 
ing to be vulnerable in any way, or 
that the interests of both income benefi- 
ciary and remainderman will be better 
served by a sale of the issue and the 
purchase of a better quality security, he 
should act. Present unpopularity is un. 
pleasant, but not as destructive as an 
attack by the beneficiary with the weapon 
of hindsight. The cost of a capital gains 
tax may be recovered over the long range 
in the better holdings. Any realistic re. 
lief through a revision of the capita] 
gains tax is problematical, although this 
tax which “ties the hands” of judgment 
should perhaps be seriously questioned in 
a dynamic and progressive economy. 


There is no unanimity of opinion in 
the investment fraternity or among in- 
stitutional investors on the principles 
and practices inherent in diversification, 
Gerald M. Loeb, a senior partner of 
E. F. Hutton and Co., in his popular 
book entitled, “The Battle for Invest- 
ment Survival” says at page 135: 


“T think most accounts have entirely too 
much diversification of the wrong sort and 
not enough of the right. I can see no point 
at all to a distribution of so much per cent 
in oils, so much in motors, so much in rails, 
etc., nor do I see the point of dividing a 
fund from a quality angle of so much in 
‘governments,’ and so on down the list to 
that so called very awful, speculative non- 
dividend-paying common stock. Some geo- 
graphical diversification might be justified 
for large funds. 

“This sort of thing might be necessary 
when capital reaches an unwieldy total, or 
it might be necessary where no intelligent 
supervision is likely. Otherwise, it is an 
admission of not knowing what to do and 
an effort to strike an average.” 


In an address in 1956, Richard P. 
Chapman, former President of _ the 
Trust Division of the American Bankers 
Association and President of the Mer- 
chants National Bank of Boston, dis 
cussed®9 some current points of view om 
trust investment policy with which he 
found himself in some disagreement: 


“The first is the mechanical application 
of rules or principles of diversification 0 
investment. Diversification is not a princi 
ple of successful investment. Most success 
ful investors pay little or no attention to it; 
they find something they consider under 
valued and load up on it. It is a rule, rath 
er, of prudence and caution; and it is well 
that we trustees should observe it, not meré 
ly because it is recognized as a desirable 
rule for trust investment by court decisions, 
but because our investment judgments alt 
fallible and the consequences of an erro! 
should be limited when we are dealing with 
trust funds which are not our own. 

“My quarrel here is not with the theory 
but with the practice. Many trustees see 
to find virtue in over-diversifying, 48 
think. The inevitable tendency is tc dilute 
the quality and effectiveness of the list. If 


8°See TRUSTS AND ESTATES, Sept. 1956, p. 813. 
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a list of say 50 securities in an average 
trust is reduced to 30 items, it must under- 
go searching scrutiny and a pruning proc- 
ess. If this is done at all intelligently, the 
almost certain result is an upgrading in 
the average quality of what remains. 

“Has the list remaining suffered thereby 
from reduced diversification? I think not, 
again assuming a broad gauged approach. 
I favor just such treatment of our accounts. 
As judicious pruning produces a thriftier 
and healthier tree, so will it reinvigorate 
our trusts.” 


Trust investment selection requires 
professional skill and not the mechanical 
application of any arbitrary rule. Se- 
lective diversification is applied by in- 
stitutional and other investment advisors 
as is demonstrated by the published re- 
ports of their holdings. In many situa- 
tions it is possible to accomplish a de- 
sirable upgrading by the sale of inef- 
fective holdings and the acquisition of 
stocks of well-established integrated 
companies of national and international 
prominence. Diversification is strength- 
ened by such action where vigorous and 
healthy issues replace numerous hold- 
ings with ineffectual prospects. 


The ceaseless change characteristic of 
the modern world necessitates a high de- 
gree of specialization in diversifying in- 
vestments. This is especially true as in- 
vestment opportunities have increased 
through the widening of the list of se- 
curities which can be bought by trustees, 
There are greater risks to be taken in 
investing which demands greater empha- 
sis on diversification. Analysis of ac- 
counts must be made on the long-term 
basis. Securities selected for current 
high yields which have little growth 
prospects may over a period of years 
provide far less income than securities 
selected on the basis of foreseeable in- 
creased earnings and values, despite cur- 
rent low yields. 


Involved in long range planning is 
the simultaneous consideration of a num- 
ber of factors, such as general economic, 
political and international trends. The 
pace of economic and technical change 
is so rapid that the possibility of the 
occurrence of major events comparable 
to those of the last fifty years must be 
taken into account. New discoveries in 
manufacturing processes, economic re- 
cessions, peace-war variation in demand 
in industries and other conditions, may 
profoundly change the structure of the 
national economy. It has been seen that 
many of the industrial giants of yester- 
year have dropped behind in a relatively 
Short span of time.49 A flexible policy, 
heed to distribute such risks through 
and organized and continuous research 
and analysis in the security field, such 
as is provided by the modern trust com- 
pany are categorical imperatives in the 


Successful management of trust invest- 
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Conclusion 


The trustee today has a difficult posi- 
tion to maintain between the traditional 
theory of conserving the dollar value of 
principal and the more recent concept 
of maintaining the purchasing power of 
the trust. The principal forces deter- 
mining the composition of the trust 
portfolio are economic trends and the ap- 
praisal of inflationary forces, but also 
requirements of the income beneficiary. 

The divergent interests of the income 
beneficiary on the one side and the 
eventual remaindermen on the other, 
plus the pressure between lower money 
rates, higher taxes and rising living 
costs, puts to test the ingenuity and re- 
sourcefulness of the trustee in managing 
the investments of the trust. A diversi- 
fication which is highly desirable for 
one objective is likely to be less desir- 
able for others. A proper balance must 
be strived for between maintaining the 
value of the trust corpus and at the 
same time producing a suitable income. 
At times more emphasis should be placed 
on the stability of investments, but the 
risk of being without stocks is generally 
considered greater than to have a rea- 
soned participation in the earnings and 
growth of leading businesses. 


Investment policy which is based solely 
on avoiding investment risks and all 
potential liability cannot do justice to 
the beneficiaries of the trust. The liberal- 
ization of trust investments by the legis- 
latures and the prevailing tendency of 
creators of trusts to grant trustees 
broad investment powers challenge the 
trustee to assume greater risks than 
heretofore. With that there is greater 
need to distribute such risks. 

The practice of professional, indi- 
vidual and corporate trustees in general 


is to diversify investments of trusts by 
the inclusion in the portfolio of not only 
bonds but common stocks, with individual 
security holdings diversified as to geo- 
graphical areas, enterprises and other 
features, There may be differences of 
opinion as to the relative proportions to 
be invested in bonds and stocks under 
prevailing economic and monetary fac- 
tors, and as to the extent of distribu- 
tion within each class, but the desir- 
ability of applying the principles of 
diversification is widely accepted. The 
admonition of Andrew Carnegie “To 
place all your eggs in one basket and 
then watch the basket” may have been 
sound advice for the individual investor 
when it was given, but it is hardly ap- 
plicable to a trustee in this period of 
sweeping changes and developments. 

The recognition of diversification as 
sound investment practice in financial 
circles and the developments in the law 
tending to endorse that practice confront 
the trustee with the necessity of con- 
sidering the diversification of invest- 
ments in all cases where the trust in- 
strument does not clearly and unam- 
biguously direct against or dispense with 
diversification. 

[Committee members: Harry M. Bardt, 
San Francisco, Cal.; George T. Bogert, 
Chicago, Ill.; Sperry Butler, New York, 
N. Y.; Catherine Cleary, Milwaukee, 
Wis.; Edward F. Colladay, Washington, 
D. C.; Elmer L. Fingar, White Plains, 
N. Y.; Francis D Foley, Burlington, Vt.; 
Varian S. Green, Los Angeles, Cal.; 
William S. Henley, Hazelhurst, Miss.; 
Francis R. Holmes, New York, N. Y.; 
John N. Jackson, Dallas, Tex.; J. Arthur 
Jennings, Rochester, N. Y.; Lennart V. 
Larson, Dallas, Tex.; Paul G. Reilly, 
New York, N. Y.; John M. Zuber, Dallas, 
Tex. ] 
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PENSION AND PROFIT-SHARING TRUSTS 


: New Federal and State Disclosure and Registration Acts 


QO* AuGusT 28, 1958, THE WELFARE 
and Pension Plans Disclosure Act, 
Public Law 85-836, became enacted. The 
Act, as finally passed by both Houses of 
Congress, differs materially from the 
Douglas Bill, 8.2888, which was dis- 
cussed in last year’s Report. 


The new Act, which becomes effective 
as of January 1, 1959, applies to all em- 
ployee welfare and pension benefit plans, 
including profit sharing plans which pro- 
vide retirement benefits, covering more 
than 25 employees, provided that the 
employer is engaged, or the union repre- 
sents employees engaged, in commerce 
or in any industry or activity affecting 
commerce, and provided that the plan 
does not fall within the few exceptions 
under Section 4(b). 


The person charged with administering 
any plan covered by the Act must make 
available to each plan participant or 
beneficiary, a description of the plan, to- 
gether with an annual financial report. 
The description, which must be made 
available within ninety days of the ef- 
fective date of the Act, must include 
such items as the names of the ad- 
ministrator and trustees and their posi- 
tions; the type, coverage and benefits 
of the plan, copies of pertinent collec- 
tive bargaining agreements, trust agree- 
ments, contracts or other instruments, 
if any, under which the plan was created 
or is operated together with all amend- 
ments; sources of financing of plan; and 
procedures to be followed in presenting 
claims for benefits and remedies avail- 
able for redress of disallowed claims. 


One hundred twenty days after the 
close of a calendar year or fiscal year 
the administrator must publish a sworn 
annual report to include information on 
contributions, benefit payments, plan as- 
sets, liabilities, receipts and disburse- 
ments. The annual report must also in- 
clude a detailed statement of the amount 
and purposes of charges against the 
plan. If the plan is trusteed, the annual 
report must include the type and basis 
of funding, actuarial assumptions, cur- 
rent and past service liabilities and 
number of active and retired employees 
covered, together with a summary state- 
ment of the fund investments. Certain 
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other information must be put in the an- 
nual report depending on whether the 
plan is funded or unfunded. 


A participant or beneficiary of any 
such plan may examine the description 
of the plan and the latest annual report 
at the principal office of the plan, and 
upon request he may obtain a copy of 
the description of the plan and a sum- 
mary of the latest annual report. Two 
copies of the description and of each an- 
nual report must be filed with the Secre- 
tary of Labor and be open to inspec- 
tion by the public at the Labor De- 
partment. The Secretary of Labor is to 
prepare standard forms which may be 
used by the administrator in describing 
the plan or making the annual report. 


The new Act has taken note of the 
growing amount of paper work involved 
where a plan operates in several states 
by providing that no information re- 
quired under the Act will have to be 
submitted in a form different from that 
prescribed by the Act to any state other 
than the state where the plan’s principal 
office is located. There is no prohibition, 
however, against any state obtaining ad- 
ditional information relating to such a 
multi-state plan, or from otherwise regu- 
lating it. 


Willful violations of the disclosure and 
publication sections of the Act are pun- 
ishable by fine of not more than $1,000 
or by imprisonment of not more than six 
months. Furthermore, if a plan admini- 
strator refuses to make publication to a 
participant or beneficiary of the descrip- 
tion or annual report within 30 days of 
a request, he may become liable to such 
participant or beneficiary in the amount 
of $50 a day from the date of his 
refusal. False or fraudulent statements 
in the description or annual report filed 
with the Secretary of Labor may result 
in a-fine of not more than $10,000 and/or 
five years imprisonment. 


State Legislation 


During this past year, Wisconsin and 
Massachusetts were added to the grow- 


«ing list of states which have enacted 


legislation in the field of the regulation 
of pension and welfare plans.! In addi- 


tion, the Michigan House of Representa- 
tives has created a special committee to 
work on a bill between now and the 1959 
session of the Michigan legislature, 


The new Wisconsin statute? differs 
from most of the other state acts because 
it embraces all retirement and welfare 
funds and particularly covers “any trust 
fund or other fund established or main- 
tained jointly by one or more employers 
together with one or more labor or- 
ganizations, solely by any employer or 
labor organization or jointly by em- 
ployers or jointly by labor organizations, 
whether directly or through trustees, to 
provide employee benefits .. .” A further 
difference is that the law, to be ad- 
ministered by the State Insurance Com- 
missioner, forbids employers from con- 
tributing to any funds that do not 
comply with the law. Like the laws of 
other states, however, it requires the 
funds covered by the law to register, 
file annual statements and reports and 
submit to examinations. 


Trustees of funds receiving annual 
contributions of $2,000 or more from a 
Wisconsin employer or paying benefits 
to 25 or more employees in Wisconsin 
must register. Severe penalties are pro- 
vided for violations: embezzlement is 
punishable by a fine of up to $10,000 
and/or 5 years’ imprisonment while other 
willful violations are punishable by 4 
fine of up to $5,000 and/or 5 years’ im- 
prisonment, 

The new Massachusetts law, like the 
laws of other states, requires health, 
welfare and retirement funds to regis- 
ter, file annual reports, and submit to 
examinations, but excludes funds cover- 
ing less than 25 employees. Unlike other 
laws it is to be administered by an inter- 
departmental board composed of the 
Commissioners of Labor and Industries, 
Banks and Insurance, The Board can 
require trustees to post bonds, if it con- 
siders this necessary, and can insist on 
the atriendment of any registration docu- 
ment which it finds does not make ade- 
quate provision for the (i) inves'ment 


1As reported last year Washington, Ne‘ York, 
Connecticut and California already had suc” ‘legis 
lation. 

2Chapter 522, L. 1957, effective August 2:, 1957. 

8Ch. 778, Laws of 1957, effective October . 1958 
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and operation of the fund, (ii) the in- 
terests of the beneficiaries, and (iii) the 
accounting for such funds. 

Because the state disclosure laws en- 
acted by the six states having such 
laws all differ, it is impossible to discuss 
them in general terms except that all 
such plans basically provide for (i) the 
registration of the covered funds with 
the state insurance department or other 
agency, (ii) periodic reports by the 
funds to the supervising state agency, 
(iii) disclosure of certain information to 
the beneficiaries and (iv) periodic ex- 
aminations of the funds by the state 
agency. 

[Committee members: Donald C. Alex- 
ander, Cincinnati, Ohio; Cecil P. Bron- 
ston, Chicago, Ill.; Edwin S. Cohen, 
New York, N. Y.; Francis H. Fairley, 
Charlotte, N. C.; Paul E. Farrier, Chi- 
cago, Ill.; Richard H Forster, Los An- 
geles, Calif.; Edward S. Hand, New 
York, N. Y.; Robert H. Jamison, Cleve- 
land, Ohio; Hover T. Lentz, Denver, 
Colo.; Denis B. Maduro, New York, N. 
Y.; Oscar T. Martin, Springfield, Ohio; 
William Noland, New York, N. Y.; Ed- 
win S. Phillips, Buffalo, N. Y.; Leroy 
E. Rodman, New York, N. Y.; Edward 
H. Schlaudt, New York, N Y.; Joseph 
L. Seligman, Jr., San Francisco, Calif.; 
Norman Stallings, Tampa, Fla.; William 
K. Stevens, Chicago, Ill.; James K. Tay- 
lor, New York, N. Y., and Gordon T. 
Wallis, New York, N. Y.] 
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Lf ge: THE PAST YEAR, THE WORK OF 
the Committee has been confined to 
correspondence with the members of the 
Special Committee on Civil Rights of 
The “Not Quite Incompetent” appointed 
by the National Conference of Commis- 
sioners on Uniform State Laws. This 
work has been limited to a study of the 
desirability and feasibility of the Com- 
missioners on Uniform State Laws un- 
dertaking to draft a proposed uniform 
or model act. 

As a part of this work, certain mem- 
bers of the Committee are studying the 
situation as it now exists in certain 
states and sections. 


[Committee members: Henry B. Burr, 
New York, N. Y.; James A. Dixon, 


Miami, Fla.; Henry I. Dockweiler, Los 
Angeles, Cal.; Roy B. Friedin, Vienna, 
Ga.; Fred T. Hanson, McCook, Neb.; 


Harold C. Jesse, New York, N. Y.; Nat 
M. Kahn, Chicago, Ill.; Albert C. Kidd, 
Wewoka, Okla.; Frank L. McAvinchey, 
Flint, Mich.; Lewis M. Simes, Ann Ar- 
bor, Mich.; Richard K. Stevens, Phila- 
delphia, Pa.; H. D. Walker, Cheney, 
Wash.; Francis P. Whitehair, DeLand, 
Fla.] 


BANK OF SOUTHWEST ESTABLISHES 
POOLED PENSION FUND 


Directors of the Bank of the South- 
west, Houston, took action early in Sep- 
tember to provide a pooled investment 
trust service for retirement plans, the 
first in Houston. The new program will 
be for the exclusive use of pension and 
profit-sharing plans of which the bank 
is trustee, co-trustee or investment agent. 
The new trust includes both a fixed in- 
come fund and an equity fund, the ratio 
between the two determined in each case 
by the managers or directors of the par- 
ticipating trust. 

A A A 

UNIVERSITY OFFERS PENSION COURSE 

University of California is giving a 
12-session course on pension and profit 
sharing plans in both San Francisco and 
Oakland. Starting late in September, the 
weekly 2% hour periods are designed to 
give beginners as well as experienced 
practitioners a thorough grounding in 
the fundamentals plus advanced princi- 
ples. 


A A A 
@ The Eleventh Annual Institute on 
Federal Taxation, sponsored by its 


School of Law, was held at the Uni- 
versity of Southern California, October 
20-22. Special sessions were devoted to 
“Tax Planning for the Faltering Busi- 
ness;” “Doing Business Abroad;” and 
“The Use of Trusts in Income and Es- 
tate Planning.” 
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Estate and Tax Planning 


Introduction* 


WO EVENTS HAVE OCCURRED DURING 

the past year which will have a 
more profound effect on estate and tax 
planning by lawyers for several years 
to come than the 1954 Internal Revenue 
Code. At the same time, these events 
will crystallize the urgent need for 
estate and tax planning by lawyers 
whose training and experience equip 
them to serve the public in this area 
of the law. 


I. Unauthorized Practice of Law 


The first of these events was a court 
decision. On June 10, 1958 a Chancery 
Judge of Cook County, Illinois, enjoined 
a corporation and its president engaged 
in estate and tax. planning for which 
fees were charged, on the ground that 
the corporation was engaged in the un- 
authorized practice of law without a 
license.2 The corporation prepared for 
customers what was termed a confiden- 
tial report dealing with the customer’s 
assets and liabilities, his will, trust 
agreements insurance policies and the 
family tree — all directed primarily to 
savings of income, gift, estate, and in- 
heritance taxes. The corporation also 
advised as to the marital deduction, the 
use of trusts, the use or non-use of 
powers of appointment, the nullification 
of marital deduction provisions of the 
will, the selection of the executor, saving 
costs of administration by exempting the 
executors from the filing of a bond, ac- 
cumulation of trust income and the dis- 
tribution of such income, moving the 
situs of the trust from one state to an- 
other, tax savings by gifts to long-term 
trusts with provisions for accumulation 
of income and the expenditure of income 
for the purchase and maintenance of 
life insurance, the tax law on joint ten- 
ancy and other matters. 

The Court rejected the defense that 
these services consisted of mere sugges- 
tions subject to review by the cus- 
tomer’s own lawyer. On the contrary, 
it found that the defendants in their 


+G. Van Velsor Wolf, Baltimore, Md., and Chris- 
tian M. Lauritzen II, Chicago, Ill., vice chairmen. 

*The text under this subheading, which is not a 
part of the Committee Report, was delivered at the 
meeting, in introducing oral summaries by the sub- 
committee chairmen of the various sections of the 
report which appears after the chairman’s oral 
remarks.—Ed. Note. 

a. Chicago Bar Association v. Financial Plan- 
ning, Inc., Ill. Chane. Ct. Cook Cty. (Sbarbaro, 
J.), 6/10/58, 26 LW 2662. 
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confidential financial reports gave legal 
advice on some of the most important 
problems which can arise during a man’s 
lifetime and after his death. The Court 
went on to state that even if the advice 
were confined to tax savings alone it 
would still amount to the practice of 
law. Thus the result is that the non- 
professional estate and tax planner who 
prepares plans which embody legal 
analysis engages in the practice of law 
even though his plan is subject to ap- 
proval of the customer’s own lawyer. 


This case is typical of a trend on the 
part of the American Bar and State Bar 
Associations to resist the unauthorized 
practice of law by corporations and by 
individuals who are not admitted to the 
practice of law. The courts in these cases 
have uniformly found that the practice 
of law is not limited to appearances in 
court but consists in no small part of 
work performed outside of any court 
and embraces the giving of legal ad- 
vice and the preparation of legal instru- 
ments. Thus in 1958 the Connecticut 
Supreme Court stated that “it is of im- 
portance to the welfare of the public 
that these manifold customary functions 
be performed by persons possessed of 
adequate learnings and skill and sound 
moral character, acting at all times un- 
der the heavy trust obligation to clients 
which rests upon all attorneys.> 

The significance of these decisions is 
that they have removed much of the haze 
which has often obscured the fact that 
the essential ingredient of estate plan- 
ning is the practice of law. They make 
it clear that what we regard as estate 
and tax planning embraces legal analysis 
and legal advice and constitutes the 
practice of law. 

Lawyers enjoy cordial relations with 
our friends in the insurance business and 
the trust companies. The American Bar 
Association has entered into statements 
of principles with these groups.¢ These 


b. State Bar Association of Connecticut v. Con- 
necticut Bank and Trust Company, 145 Conn. 222, 
140 A. 2d 863 (1958); In re Roel, 3 N.Y. 2d 224; 
In re Baker, 8 N. J. 321, 340, 85 A. 2d 505 (1951). 

ec. Statement of Principles with Respect to the 
Practice of Law Formulated by the National Con- 
ference of Lawyers and Life Underwriters (1948); 
Statement of Principles with Respect to Dissem- 
ination of Legal Information by Home Office Coun- 
cil of Life Insurance Companies; Casner, Estate 
Planning, 1078ff (2d Ed. 1956); Statement of Prin- 
ciples with respect to the Practice of Law Formu- 
lated by the National Conference of Lawyers and 
Corporate Trustees (1941), Casner, Estate Plan- 
ning, 1086ff (2d Ed. 1956). 


statements represent a sincere effort to 
delineate the activities of the respective 
groups, where they tend to overlap and 
sometimes conflict with each other. The 
Statement of Principles with insurance 
underwriters states that the function of 
the underwriter is to see that the cus- 
tomer has insurance adequate for his 
needs, but he may not practice law di- 
rectly or indirectly. Home office counsel 
are advised to confine their opinions to 
underwriters on those aspects of estate 
planning which relate to insurance but 
to leave to the client’s attorney the 
formulation of the overall estate plan. 
The statement of principles entered into 
with trust companies requires trust com- 
panies to advise their customers to con- 
sult with lawyers of their own selection 
as to all legal matters which arise in 
the development of trust business, 


II. Special Committee on Economics 
of Law Practice 


The second of the two events was the 
appointment of a Special Committee on 
Economics of Law Practice by Associa- 
tion President Charles S. Rhyne. This 
committee is preparing pamphlets bear- 
ing on the economics of the practice of 
law. The committee has also set up a 
speakers panel and is arranging for 
the distribution of literature. In pam- 
phlet No. 1 the committee reveals that 
the percentage of the national income 
spent for legal services has dwindled to 
about one-third of what it was 25 years 
ago, in spite of the increased complex- 
ities of business and taxation. The na- 
tional average income of self-employed 
persons (excluding farmers) rose 144% 
during that period. The income of 
dentists rose 83%, the income of doctors 
157% and the income of lawyers in 
private practice a mere 58% during the 
same period. The committee has found 
further that an increase in lawyers’ in- 
come is an urgent need in order to en- 
able us to maintain our status in 
society.4 

The injunction against the non-pro- 
fessional estate and tax planner has 
special significance in relation to the 
dwindling income of lawyers in private 
practice. Estate and tax planning cor- 
porations have been known to charge 


d. The 1958 Lawyer and his 1938 Dollar, pre- 
pared by the Special Committee on Economics of 
Law Practice for the American Bar Association, 
printed by West Publishing Co. 
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fees which dwarf by comparison any fee 
which lawyers would dream of charging 
for similar services. Indeed we are just 
beginning to break the tradition that 
our duty is limited to draftsmanship for 
which we have charged a nominal fee 
in expectation that we may be rewarded 
in the hereafter. This historic concept 
of our limited responsibility has led our 
Chairman, Joseph Trachtman, to ‘sug- 
gest that the lawyer who renders a bill 
limited to “Professional services in 
drawing your will and supervising the 
execution of the same” is derelict in his 
duty to his client.e Once we assume our 
duty to discharge this basic responsibil- 
ity to our clients of estate and tax plan- 
ning, the public will realize that our 
skills merit reasonable compensation in 
the here and now. 


Are We Equal to Challenge? 


The fact that the non-professional es- 
tate and tax planner has been enjoined 
from the pursuit of his business does 
not mean that we lawyers will auto- 
matically enjoy a monopoly and that 
we will henceforth be able to muzzle our 
competitors by enjoining them from the 
unauthorized practice of law. If we are 
to enjoy the fruits of our monopoly we 
must maintain the understanding, ex- 
perience and knowledge to merit public 
recognition that lawyers are in fact best 
equipped to engage in estate and tax 
planning. 

This is where the work of our Section 
has become invaluable. The Council of 
the Section, and particularly Chairman 
Trachtman, have spent several years 
developing committees of experts to deal 
with estate and tax planning problems. 
The reports of these committees are 
authoritative and invaluable to the bar. 
In furtherance of this effort the Council 
in 1958 consolidated the Committees on 
Draftsmanship: Wills and Trusts and 
Federal and State Taxation into a single 
Committee on Estate and Tax Planning. 


The Committee’s first report follows: 


Organization and Purposes of 
Committee 


We have, in organizing the committee, 
taken several steps to assure that our 
reports will to the fullest extent prac- 
ticable be representative of the views of 
the entire committee and of a fair cross- 
Section of the Bar. 


First, the committee includes repre- 
Sentatives from metropolitan and less 
densely populated areas, It is made up 
of distinguished lawyers, writers, teach- 
ers and representatives of insurance and 
trust companies. 


Second, we have designated two vice- 
che rmen to assist the chairman: G. Van 


“4 or Wolf and Christian M. Lauritzen, 
a 


— 





Trachtman, Estate Planning (1955 Ed.) 2. 
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Third, the entire committee was polled 
to determine the topics for this year’s 
report. 


Fourth, as a result of the poll we se- 
lected four topics for study and assigned 
each topic to a subcommittee consisting 
of members who evidenced a particular 
interest in that topic. 

Finally, the reports of the subcom- 
mittees have been coordinated and welded 
into a single report by the chairman and 
vice-chairmen and the report submitted 
to the entire committee for final sug- 
gestions. It is a report to which all mem- 


ning within the orbit of planning the 
normal disposition of man’s estate, we 
hope to gain a perspective which will 
enable the committee to produce en- 
lightened reports on the constructive use 
of modern tools of estate and tax plan- 
ning to achieve intended results and to 
define the peripheral areas where their 
use appears to be uncertain or unwise. 


Estates in this generation are differ- 
ent from those heretofore known to the 
law. The estate consisting of a home and 
a portfolio of securities is now imple- 
mented and to a degree replaced by new 


bers have subscribed. 


property interests, such as pension plans, 
By drawing the concept of tax plan- 


profit-sharing plans, deferred executive 
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compensation and group insurance.! We 
have testamentary estates and non-testa- 
mentary estates. Superimposed on this 
structure we have a dual system of tax- 
ation under which the taxpayer can in 
many cases elect whether to pay a gift 
tax or an estate tax, to pay an income 
tax at capital gains rates or ordinary 
income tax rates, to invest in securities 
the income from which is taxable or tax- 
exempt, or in minerals subject to deple- 
tion charges.” He can also elect in cer- 
tain instances to pay taxes on a portion 
of his income now or defer the payment 
thereof.3 


The big sell in estate and tax plan- 
ning in recent years has been tax sav- 
ing. Estate planners and others some- 
times unwisely imply that the use of 
their services will achieve unusual tax 
savings and the public seems willing, 
even anxious, to buy such services. The 
greater the saving, the bigger the sell. 


In several instances, highly touted tax 
savings have proven to be a mirage 
which led the taxpayers into the desert to 
perish, his flesh and blood devoured by 
the same remorseless eagle whose 
clutches he sought to avoid. These fal- 
lacious plans all had a common denomin- 
ator, namely, the motive primarily to 
save taxes, with the disposition of the 
estate for the benefit of the family sub- 
ordinate to the tax saving.* In proper 
perspective, these roles are reversed. The 


1Durand, Draftsmanship: Wills and Trusts, Com. 
Rep. Proceedings, A.B.A. Section on Real Prop- 
erty, Probate and Trust Law, 71-2 (1957). 

2Surrey, The Congress and The Tax Lobbyist — 
How Special Tax Provisions Get Enacted, 70 Harv. 
L. Rev. 1145 (1957). 


3Surrey, op. cit. supra, note 2. 


‘Illustrations: Assignments of Income — It was 
during the Thirties and early Forties that the 
Supreme Court established the ground rules with 
respect to this area of the law. Lucas v. Earl, 281 
U.S. 111 (1930); Corliss v. Bowers, 281 U.S. 376 
(1930); Burnet v. Leininger, 285 U.S. 136 (1932); 
Helvering v. Horst, 311 U.S. 112 (1940); Helver- 
ing v. Eubank, 311 U.S. 122 (1940); Harrison v. 
Schaffner, 312 U.S. 579 (1941). In all of these 
cases, the assignor was taxable on income which he 
did not in fact receive. The failure of such schemes 
sometimes resulted in the imposition of income 
taxes in excess of the assignor’s total income. 

Short Term and Controlled Trusts — The “In- 
dian-giver’’ variety of trust was widely employed 
at the time of the decision in Helvering v. Clif- 
ford, 309 U.S. 331 (1940). To illustrate, in the 
nine months immediately following the Supreme 
Court decision, its possible application was consid- 
ered in no less than 40 cases. Griswold, A Sum- 
mary of the Regulations Problem, 54 Harv. L. Rev. 
398, 422 (1941). The same problem of paying in- 
come taxes on income irrevocably given to another 
exists here. If the Tax Court decision in Lewis A. 
Cushman, Jr., 4 T.C. 512 (1944), rev’d, Cushman 
v. Comm., 153 F. 2d 510 (2nd Cir. 1946), had been 
allowed to stand, the taxpayer there estimated that 
his tax liability would be equal to 121 percent of 
his personal income aside from the trust income. 

Support Trusts — The present status of support 
trusts is considered at length in Section II, infra. 
Their popularity during the Thirties was damp- 
ened by Helvering v. Schweitzer, 296 U.S. 551 
(1935) and Helvering v. Stokes, 296 U.S. 551 
(1935), reversing decisions holding that a grantor- 
father was not taxable on support trusts set up for 
his minor children, and, one would have thought, 
quenched by its decision in Helvering v. Stuart, 
317 U.S. 154 (1942), holding the grantor-father 
taxable on trust income which could have been 
applied in discharge of the support obligation, 
whether it was so applied or not, although the ef- 
fect of the last decision was largely nullified by 
legislation the following year. The disastrous effect 
of support trusts in connection with the estate tax 
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primary purpose of estate plans is the 
effective distribution of property to pro- 
vide for the objects of the bounty of the 
donor or testator. 


Estate plans are as old as history. 
Man plans for the disposition of his 
property and often distributes a portion 
of his property during his life and the 
balance upon his death among the ob- 
jects of his bounty, usually his wife and 
children, and frequently charity. The In- 
ternal Revenue Code recognizes the 
natural impulses to make such distribu- 
tions. A gift tax is payable on an inter 
vivos transfer and an estate tax is pay- 
able on a testamentary transfer. The 
income is taxable to the donee or lega- 
tee. The underlying concept of gift, 
estate and individual income taxes is as 
simple as that. 


For more than thirty years ingenious 
taxpayers have been busy developing de- 
vices to achieve tax results even more 
favorable than those accorded by the 
Code.* During the same period, Congress 
has been busy plugging the loopholes.? 
Thus, the ten-year trust permitted by 
the 1954 Code is not new, but is essen- 
tially the adoption of the ten-year limi- 
tation imposed by the Clifford Regula- 
lations following the condemnation of 
short-term trusts as a tax avoidance de- 
vice in Helvering v. Clifford.8 The pro- 
visions contained in the Code in respect 
of support trusts are the result of more 
than twenty years litigation in which 
taxpayers, on the one hand, employed 
the trust device in an effort to have the 
income from such trusts taxed to the 
trust or to the child, and the Internal 
Revenue Service, on the other, sought 
to have such income taxed to the parent, 
who was obligated to support such child.® 
The five year throw-back rule contained 
in the 1954 Code severely limits the tax 
advantages of accumulation trusts which 


ought not to be overlooked. See, for instance, 
Comm. v. Dwight’s Estate, 205 F. 2d 298 (2nd Cir. 
1°53), where the presence of the words “support 
and maintenance” in the trust instruments led to 
the assessment and collection of a deficiency of 
over $170,000. 


Accumulation Trusts — This obvious method of 
tax avoidance, or prudent saving, depending upon 
how you look at it, has lost a good deal of its 
charm with the introduction of the five year 
throw-back rule. Int. Rev. Code of 1954, §§665-668. 


Buy-Sell Agreements — The present tax status 
of buy-sell agreements is reported in Section I, 
infra. As is there pointed out, recent decisions 
have called into question what had previously been 
considered well settled law, and in these areas the 
future of even traditional forms remains unsettled. 
As for the forms of agreement which permit the 
stockholders to have their cake and eat it too, a 
decisive knell seems to have sounded. 


5Testaments have been discovered as early as 
2800 B.C., 1 Page, Wills 10 (1941). 

®An interesting device of this type involving a 
combination annuity and single premium insurance 
contract was recently found by the Supreme Court 
not to be subject to Federal estate tax, Fidelity 
Philadelphia Trust Co. v. Smith, 356 U.S. —, 2 L. 
ed. 765 (1958). Unless the Code is amended a loop- 
hole exists through which funds may be siphoned 
off free of estate tax to the assignee of the insur- 
ance contract upon the death of the insured. 

7There have been more than 30 important revis- 
ions in the Code and rate structure in 30 years. 

58309 U.S. 331 (1940). 

®*Helvering v. Stuart, 317 U.S. 154 (1942). 





“Ed Hooper’s been with the company only 
half the time you have, and he’s so sue- 
cessful he’s had ulcers for years!” 





under the 1939 Code could be created’ 
and administered in such manner that’ 


the income would be taxed to the trust 
and subsequently distributed to the bene- 
ficiary tax free.1° 

If, therefore, we commence with the 


proposition that the basic concept of es-. 


tate planning is grounded upon man’s 
natural impulse to distribute his proper- 
ty during life, or upon his death, among 
the objects of his bounty, that the Code 
recognizes this concept, but that pro- 
visions have been written into the Code 
over the years to curb abuses initiated 
by the taxpayer, we achieve what seems 
to us to be a perspective in conserva- 
tive estate planning. 


Since the war Congress has been un- 
willing to reduce the tax rates. It has, 
however, accorded preferential treatment 
to capital gains, employee stock options, 
pension trust terminations, lump-sum 
settlements under profit-sharing plans, 
certain fringe benefits and in the estate 
tax area employee annuities and trans- 
ferred life insurance, to mention a few.!! 
Such provisions intensify not only the 
need for planning during life, but the 
projection of lifetime planning in order 
that the man of property may secure 
to himself and his family the benefit 
of the tax alternatives granted by the 
Code.12 


Unfortunately, the tax ax, like rain, 
falls on the just as well as the unjust, 
and the nebulousness of the 1954 Code 
causes great difficulty for all lawyers 
engaged in estate planning. If the com- 
mittee can direct its reports to those 
relatively certain methods of estate plan- 
ning in common usage we may be able 
to assist the members of the Bar in 
planning their clients’ estates, and at 
the same time avoiding such tax traps 
as may exist. 


10See the proposals of the American Law Insti- 
tute in “II February 1954 Draft, American Law 
Institute Federal Income Tax Statute,’’ and of the 
American Bar Association in ‘“A.B.A. Current 
Problems in Federal Taxation (1952).” 

USurrey, The Congress and The Tax Lobbyis: — 
How Special Tax Provisions Get Enacted, 70 Harv. 
L. R. 1145 (1957). 

12Durand, The Lawyer Quarterback, Proceedings, 
A.B.A. Section of Real Property Probate and T vust 
Law, 26 (1957). 
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I. BUY-SELL AGREEMENTS” 


A. R. KIMBROUGH 
Los Angeles, Cal.; Subcommittee Chairman* 


The purpose of a buy-sell agreement 
is to provide a reliable and predictable 
method of accomplishing an orderly dis- 
position of a business interest at the 
death of its owner at a fair price to 
the owner’s estate and in a way which 
will permit the interested survivors to 
continue the business. 


Advantages 


The uncertainty of ultimate survivor- 
ship as between the partners or stock- 
holders will tend to produce an agreement 
fair both to the surviving parties and 
to the beneficiaries of the deceased party. 
By the same token, negotiations while 
all are living can be considered free of 
the threat of forced liquidation which 
might give an advantage to one side. 


In addition, the business itself may be 
strengthened through the existence of a 
buy-sell agreement. The increased assur- 
ance of business continuation should im- 
prove employee morale and retain cus- 
tomers, Lenders would be more likely to 
extend credit where the prospect of 
forced liquidation is eliminated. The 
agreement might well stimulate greater 
efforts on the part of the parties them- 
selves to build up the business, knowing 
either that their estates will receive the 
fruits of their added efforts, or their 
eventual degree of ownership in the suc- 
cessful business will increase. And such 
agreements can be specifically enforced.?! 

A funding arrangement can be con- 
veniently incorporated in the agreement 
either through life insurance or through 
a sinking fund calling for relatively 
small annual payments. The decedent’s 
interest can then be bought out without 
tying up future profits at a time when 
working capital might be needed. 


After the death of one of the owners 
the advantages to the survivors include 
the virtue that the unavoidable inter- 
ruption in business and confusion of 
operation which would normally follow 
the death of an owner is minimized. Of 
even greater importance, the business 
can be continued without the interven- 





*Subcommittee members: Leon B. Brown, Los 
Angeles, Cal.; William P. Cantwell, Denver, Col.; 
Eugene J. Conroy, Newark, N. J.; Joseph Davis, 
Chicago, Ill.; Edward P. Hannigan, Newark, N. J.; 
J. Fraser Humphreys, Jr., Memphis, Tenn.; Law- 
rence G. Knecht, Cleveland, O.; W. Gibbs McKen- 
hey, Raltimore, Md.; James C. Weir, Cleveland, O. 

*°The text of the subcommittee’s report has been 
80 coniensed to assure readability that the reader 
when Jealing with specific problems should consult 
the avthorities cited in the footnotes. 

“First National Bank of Rome v. Howell, 195 
Ga. 72. 23 S.E. 2d 415 (1942). (Specific perform- 
ance - sainst the deceased partner’s estate); Kav- 
anaug.. v. Johnson, 290 Mass. 587, 195 N.E. 797 
(19385) (Specific performance against the surviv- 
ing portner); Bohnsack v. Detroit Trust Co., 292 
Mich. 157, 290 N.W. 367 (1940) (Specific perform- 
ance e<ainst estate of deceased stockholder); cases 
cited .nd discussed in White, BusINEss Lire IN- 
SURAN©E (2d ed. 1956) at 86, 189-192, 195, 345. 
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tion of hostile or inexperienced new co- 
owners. Management and ownership will 
remain in the same persons, except for 
the decedent, and the profits will not 
have to be shared by the survivors with 
co-owners who contribute nothing to the 
business. ‘ 


The advantages to the estate and the 
beneficiaries of the decedent are equally 
as great. The danger of the surviving 
owners diverting more of the profits 
to themselves through increased salaries 
or other means, and the allocation by the 
survivors exclusively to themselves’ of 
tangible or intangible assets through un- 
fair methods of valuation, are reduced 


to a minimum, if not eliminated. And the , 


investment of the decedent’s estate can 
then be diversified from an uncertain 
business dependent upon adverse if not 
unfriendly interests to conventional and 
easily marketable assets. 

Finally, a fair valuation of the-“busi- 
ness interest for Federal and State death 
tax purposes can usually be established 
which will be realistic and reasonable, 
rather than illusory and perhaps calam- 
itous. 


Disadvantages 


Perhaps the chief disadvantage in a 
buy-sell agreement is that, if the estate 
tax benefit is to be available, it must 
necessarily restrict the party’s ability to 
dispose of his business interest freely 
during his lifetime, as well as after his 
death. And, unless the agreement is care- 
fully drawn, it may create serious and 
unfair discrepancies between the sales 
price and the fair value of the business 
interest being sold at death. 


For example, if the business owns the 
insurance on the decedent’s life, the pro- 
ceeds at death should be reflected in 
the price to be received by the de- 
cedent’s estate. Otherwise, the estate will 
be substantially prejudiced, since it 
would not receive any benefit from the 
insurance and yet the decedent would 
have indirectly contributed substantially 
to the premiums for the insurance cover- 
age. 


Forms of Agreement 


Two forms of agreement are commonly 
used for business purchase arrange- 
ments. The cross-purchase agreement is 
entered into between the partners or the 
stockholders without involving the part- 
nership or the corporation. The other 
form is the entity purchase or stock 
redemption agreement, which is entered 
into either between the partnership and 
the individual partners, or between the 
corporation and the stockholders. 


In the cross-purchase agreement the 


partners or the stockholders agree among 
themselves that upon the death of any 
one of them the surviving members of 
the group will buy out the decedent’s 
interest. If all the parties are insurable, 
life insurance is purchased by each of 
the partners or stockholders upon the 
life of each of the others, normally in 
proportion to their respective interests. 
If the agreement is to be fully funded 
with life insurance each of the survivors 
will receive enough insurance proceeds 
at the death of any one of them to pur- 
chase a proportionate share of the de- 
cedent’s interest. 

The decedent’s estate then has cash, 
in full exchange for the decedent’s stock 
or partnership interest. The survivors 
will have the entire business. 

The main difference in the stock re- 
demption form of agreement is that the 
decedent’s interest is purchased by the 


. partnership or corporation, and it is the 


one to buy all the insurance on all the 
partners or stockholders. One of the 
features of the entity or stock redemp- 
tion form of agreement is that only one 
policy of insurance has to be purchased 
on each person, rather than having each 
of the partners or stockholders purchase ° 
policies on each of the others. But other- 
wise the practical results, except for 
taxes, are very much the same, 

Where the partnership or the cor- 
poration owns the insurance it should 
pay the premiums, thereby minimizing 
the chance that the policies will lapsea 
Likewise, the proceeds would surely be. 
available for the purchase of the de 
cedent’s interest, without opportunity of 
diversion. 


Where a cross-purchase form of agree- 
ment is used it should provide (a) that 
the business pay the premiums, charg- 
ing them to the parties’ respective ac- 
counts, or preferably as a part of their 
salaries; or (b) that each party give 
evidence of timely payment to the other 
parties, with rights in such other parties 
to make payments where such evidence 
is not given, and to treat such payments 
as loans at interest to the defaulting 
party; and (c) that the insurance com- 
panies be authorized to give information 
on the status of the policies subject to 
the agreement to all parties. 


In some cases it might be desirable to 
have the insurance policies, and also the 
certificates of stock, deposited with a 
trustee in escrow. The trustee could then 
receive the proceeds of the policies, de- 
liver the stock according to instructions 
contained in the agreement, and pay over 
the proceeds of the insurance to the 
estate. 


In corporate situations each stock cer- 
tificate should bear a~notation on its 
face that it is subject to the agreement, 
thereby insuring against transfers which 
would violate the agreement.22 In part- 


2Uniform Stock Transfer Act, Sec. 15. 
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nership situations it could be provided 
that all liabilities of the partnership 
would have to be assumed by the sur- 
vivors before the interest is transferred. 

It might be advisable to provide for 
an option in decedent’s representatives 
to demand a liquidation of the partner- 
ship or corporation, and require an ac- 
counting, unless the purchase price pro- 
vided in the agreement is paid promptly. 


But, as long as there has been no de- 
fault on the part of the survivors, it 
should probably be provided that the 
rights of management and voting be 
limited to the survivors, and that the 
decedent’s estate receive no profit from 
the business from the date of death, 
thereby encouraging the personal repre- 
sentatives of the decedent’s estate to co- 
operate fully in the performance of the 
terms of the agreement. On the other 
hand, it might be wise to provide for 
the payment of interest by the pur- 
chaser if the purchase price is not paid 
promptly upon the determination thereof. 


Alternatives in Valuation Methods 


The following five methods of valuing 
a business interest for purposes of the 
buy-sell agreement have received the 
widest use. 

A fixed price may be agreed upon by 
the contracting parties. This figure 
might be determined at the time of en- 
tering into the agreement but, if so, 
there should be a provision for periodic 
adjustment in order to meet changed 
conditions; and there should be a method 
of valuation in case of the failure of the 
parties to so adjust. One advantage of 
this method is that the amount of insur- 
ance needed to fund the agreement is 
definitely known. 


The second method is to use book 
value. However, book value usually does 
not accurately reflect the true net worth 
of the business,?° nor are good will and 
other intangible assets usually carried 
at full value on the books. Likewise, this 
method does not take into account the 
going value of the business, In any 


23See Minahan, Some Phases of Business Insur- 
ance, 95 TRUSTS AND EsTATES 430 (1956). 


event, book value should not be used as 
a measure without a careful and com- 
plete specification of exactly what is 
meant by that term and what adjust- 
ments, if any, are to be made in the 
price as so computed.?4 

Another method is the independent 
appraisal at the time of death. Here the 
disadvantages of expense and the time 
involved in the determination might be 
considerable. If used, perhaps the agree- 
ment should provide for a definite time 
limit for the selection of appraisers and 
for their final decision on price. 

The other two methods of valuation to 
be mentioned here are capitalization and 
A.R.M. 34. The first includes the often 
difficult and debatable determination of 
the appropriate rate of return on which 
to base the capitalization. The second is 
a formula heretofore suggested by the 
Commissioner of Internal Revenue?® un- 
der which the value of the business is de- 
termined by adding to the current book 
value the capitalized average net profit 
for a period of years, after adjusting 
such average net profit for a fair re- 
turn on average book value of the tangi- 
ble assets for a period of years. The 
ruling prescribes 8% to 10% for de- 
termination of the return on tangible 
assets, and 15% to 20% for determining 
capitalization, depending upon the specu- 
lative nature of the business. 


Fixing Value for Estate Taxes 


It is important that there not be in- 
cluded in the decedent’s estate for estate 
tax purposes a value greater than the 
price which his estate actually receives 
upon the sale under the terms of the 
agreement. In order to have this estate 
value fixed the decedent’s estate must be 


24See Block, Book Value Pitfalls in Buy-Sell 
Agreements, 95 TRUSTS AND ESTATES 408 (1956); 
Note, The Use of Life Insurance to Fund Agree- 
ments Providing for Disposition of a Business In- 
terest at Death, 71 Harv. L. Rev. 687, 690 (1958). 

2A.R.M. 34, 2 C.B. 31 (1920). But see Rev. Rul. 
54-77, in which the Commissioner indicates that the 
A.R.M. formula will often be unacceptable, and 
sets forth other valuation factors to be considered. 
See also Estate of Fitts v. Comm., 237 F. 2d 729 
(8th Cir. 1956), quoting from the above ruling 
with approval, and Swados, Death and Nonsense; 
The Decline and Fall of the Buy-Sell Agreement, 
26 Fordham L. Rev. 189, 192-4 (1957). 
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obligated to sell.26 Restrictions for life. 
time only are not sufficient to fix value, 
even if there is a right of first refusal] 
granted which would be operative at 
death.27 


The purchaser’s position can be repre- 
sented either by an option to buy or an 
obligation to buy.28 Whether or not the 
option is exercised would not affect the 
use of the valuation formula for estate 
tax purposes, but it would probably be 
safer in any case to have the parties 
bound to sell on the one side and to buy 
on the other. 


Further, it seems clear that if there 
is to be a fixing of estate tax value the 
sale or other disposition of the interest 
must likewise be restricted during life- 
time.29 A right of first refusal is prob- 
ably a sufficient lifetime restriction.®? 

Finally, the price specified in the 
agreement must be fair when the agree- 
ment is made,?! and it should take into 
account the inclusion of the insurance 
proceeds in determining the sale price 
when the purchase is made by a partner- 
ship or a corporation.®? 


A business interest includible in the 
gross estate by reason of ownership, and 
life insurance so includible because pay- 
able to the estate or because the decedent 
possessed incidents of ownership, will not 
both be taxed if the insurance is by 
agreement a part of the purchase price.*® 


Tax Status of Insurance Premiums 


In partnership situations life insur- 
ance premiums are not deductible for 
income tax purposes whether the policies 
are held and owned by each partner on 


23May v. McGowan, 194 F. 2d 396 (2nd Cir. 
1952); Estate of J. T. H. Mitchell, 37 BTA 1 
(1988); Estate of Salt, 17 T.C. 92 (1951) Aca. 
C.B. 1952-1.4; Estate of Weil, 22 T.C. 1267 (1954) 
Acq. C.B. 1955-2.10; Rev. Rul. 54-76, C.B. 1954-1, 
194. 

2F, A. Koch, Jr., 28 BTA 363 (1933); Estate of 
James Smith, 46 BTA 337 (1942); Estate of Am- 
brose Fry, 9 T.C. 503 (1947) Acq. C.B. 1948-222. 

28Wilson v. Bowers, 57 F. 2d 682 (2nd Cir. 1932); 
Lomb v. Sugden, 82 F. 2d 166 (2nd Cir. 1936); Es- 
tate of Anna D. Childs, 2 TCM 388, affd. 147 F. 2d 
368 (3d Cir. 1945). 

Claire G. Hoffman, 2 T.C. 1160 (1943); Estate 
of J. H. Matthews, 3 T.C. 525 (1944); Estate of 
H. W. Hammond, 13 TCM 903; supp. op. 14 TCM 
83 (1955); Estate of G. M. Trammell, 18 T.C. 662, 
(1952); Rev. Rul. 157, C.B. 1953-2, 255; Rev. Rul. 
54-77 C.B. 1954-1, 187. 

3s0Brodrick v. Gore, 224 F. 2d 892 (10th Cir. 
1955); May v. McGowan, 194 F. 2d 396 (3rd Cir. 
1952); Estate of Salt, 17 TC 92 (1951); Wilson Vv. 
Bowers, 57 F. 2d 682 (2nd Cir. 1932); Lomb ¥. 
Sugden, 82 F. 2d 166 (2nd Cir., 1936); Bensel ¥. 
Comm., 100 F. 2d 639 (3rd Cir. 1938). The Pro 
nosed Federal Estate Regulations stated that 4 
right of first refusal was not a sufficient lifetime 
restriction to fix estate tax values. §20.2031-2(h)- 
This language was deleted from the Regulations 48 
finally adopted. 

%1Armstrong’s Estate v. Comm., 146 F. 2d 457 
(7th Cir. 1944); Comm. v. Bensel, 100 F. 2d 639 
(3rd Cir. 1938); Estate of G. M. Trammell, 18 T.C: 
662 (1952); Estate of Samuel H. Straus, 8 TCM 
442 (1949). 

3%2Annie S. Kennedy, 4 BTA 330 (1926); Estate 
of W. A. Blair, .4 BTA 959 (1926); Newell 
Comm., 66 F. 2d 102 (7th Cir. 1933); Estate of 
S. A. Scherer, CCH Dec. Para. 11,371-A (BTA 
Memo 1940). 

83Boston Safe Deposit & Trust Co., 30 BTA 679 
(1934); M. W. Dobrzenski, 34 BTA 305 (1936); 
Estate of G. C. Ealy, 10:TCM 431 (1951). 
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the lives of the others, and premiums are 
paid by the respective owners,®4 or the 
policies are held and owned by each part- 
ner on his own life with proceeds pay- 
able to the others, and premiums are 
paid by the owners,®5 or whether the 
policies are held and owned by the part- 


nerships and premiums are paid by the 


partnership.3¢ 


The same rule applies to a corporate 
situation whether the policies are held 
and owned by each stockholder on the 
lives of the others,37 or whether the poli- 
cies are held and owned by the corpora- 
tion and the premiums are paid by it.38 

After a great deal of recent excite- 
ment on the subject, with lower court 
decisions holding to the contrary, but 
being reversed on appeal, it can now 
be said that the weight of authority is 
to the effect that the premiums are not 
taxable as dividends to the insured 
shareholder.?9 In order to avoid taxabil- 
ity as a dividend, however, it has been 
indicated that among the important re- 
quirements are (a) that the policy be 
a corporate asset subject to the claims 
of the corporation’s creditors, (b) that 
the corporation be the beneficiary, and 
(c) that it possess most, if not all, of 
the incidents of ownership.?° 

Where the insured shareholders, or a 
trustee for them, own and hold policies, 
or where the shareholders have im- 
portant incidents of ownership in the 
policies, the premiums appear to be tax- 
able to the shareholders as ordinary divi- 
dend income.*1 


Is Redemption of Decedent’s Stock a 
Dividend to Surviving Shareholder? 


Here, perhaps, is the most dangerous 
area now existing taxwise in the buy-sell 
agreement problem. It seemed fairly 
clear under the 1939 Code that a, com- 
plete redemption of one _ stockholder’s 
stock would not be taxed as a construc- 
tive dividend to the stockholders whose 
stock had not been redeemed, unless the 
transaction viewed as a whole were 
found to involve the discharge by the 
corporation on behalf of the remaining 





“Int. Rev. Code of 1954, §264(a). 

Ernest J. Keefe, 15 TC 947 (1950); Joseph 
Nussbaum, 19 BTA 868 (1930). 

Int. Rev. Code of 1954, §264(a); Clarence W. 
McKay, 10 BTA 949 (1928). 

Int. Rev. Code of 1954, §212. 

Int. Rev. Code of 1954, §264(a). 

*Prunier v. Comm., 248 F. 2d 818 (1st Cir. 
1957); Casale v. Comm., 247 F. 2d 440 (2nd Cir. 
1957); Emeloid Co., Inc. v. Comm., 189 F. 2d 230 
(8rd Cir. 1951); Lewis v. O’Malley, 140 F. 2d 735 
(8th Cir. 1944); Sanders v..Fox, 149 F. Supp. 942 
(D. Ct., D. Utah Cent. Div. 1957), rev’d — 1957 
C.C.H. Stand. Fed. Tax Rep. (58-1 U.S.T.C.) Para. 
9415 (10th Cir. 3/20/58). 

“Note, The Use of Life Insurance To Fund 
Agreements Providing for Disposition of a Busi- 
ness Interest at Death, 71 Harv. L. Rev. (1957) 
687, 702-707: Lawthers, Prunier Reversed: No In- 
come To Stockholders From Premiums Paid by 
Corp: ation, 8 Jour. of Taxation 12 (1958); Kehoe, 
How To Use Insurance-funded Buyout Plans To- 
day, © Jour. of Taxation 156 (1958); Friedman, 
Buy a d Sell Agreements, N.Y.U. 15th Inst. on 
Fed. 1x 1058, 1062 (1957). 

*Ps:amount-Richards Theatres Inc. v. Comm., 
153 F 24 602 (5th Cir. 1946). 
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stockholders of an obligation to purchase 
the retiring shareholder’s stock.42 Thus, 
stock redemption agreements have placed 
the obligation to purchase the decedent’s 
stock on the corporation alone, and it 
is suggested that no mention whatever 
be made of any rights in surviving 
stockholders to purchase in the event 
the corporation does not or cannot. 

But two recent cases, namely, Holsey 
and Zipp,43 have thrown some doubt up- 
on what had previously been considered 
perfectly well settled law. The prior 
cases had seemed to indicate that if a 
proper corporate purpose existed, there 
would be no tax prejudice to any of the 
remaining stockholders.44 But the busi- 
ness purpose doctrine has been ques- 
tioned or repudiated in other contexts,*5 
and, therefore, its present vitality can- 
not be safely assumed. 


As long as it remains unreversed the 
Holsey case necessarily makes uncertain 
the entire field of stock redemption, in- 
cluding the buy-sell agreement area. It 
is true that Holsey and Zipp can be 
distinguished on their facts, so that log- 
ical and consistent arguments can be 


“Cf. Frank P. Holloway, 10 CCH Tax Ct. Memo 
1257 (1951), aff’d per curiam, 203 F. 2d 566 (6th 
Cir. 1953) and Wall v. United States, 164 F. 2d 
462 (4th Cir. 1947) with Fox v. Harrison, 145 F. 
2d 521 (7th Cir. 1944) and Rev. Rul. 54-458, I.R.B. 
1954-42, 15. For unsuccessful attempts on the part 
of the Commissioner to introduce a broader ration- 
ale to sustain the tax, see Ray Edenfield, 19 T.C. 
13 (1952) and Joseph P. Schmitt, 20 T.C. 352 
(1953), rev’d 208 F. 2d 819 (3rd Cir. 1954). See 
also Harnett, Buying Out the Disputatious Share- 
holder, N.Y.U. 11th Inst. on Fed. Tax. 393 (1953). 

Joseph R. Holsey, 28 T.C. 962 (1957). (The 
Holsey case has been extensively discussed. For a 
“pro” view, see Note, Stock Redemptions in Close 
Corporations: A Plan for Taxation, 67 Yale L. 
Jour. 112 (1957); for a “con”? view, see Hobbet, 
The New Attack on Stock Redemptions, 35 Taxes 
830 (1957). See also Note, The Use of Life Insur- 
ance to Fund Agreements Providing for Disposi- 
tion of a Business Interest at Death, 71 Harv. L. 
Rev. 687, 702 (1957). Louis H. Zipp, 28 T.C. 314 
(1957), aff’d Zipp v. Comm., 1958 C.C.H. Stand. 
Fed. Tax Rep. (58-1 U.S.T.C.) Par. 9546 (6th Cir. 
5/21/58) is a closely related decision. 

4Cf. Tucker v. Comm., 226 F. 2d 177 (8th Cir. 
1955), rev’d. 23 T.C. 115 (1954); Golden State 
Theatre & Realty Corp., CCH Dec. 11,740-C, B.T.A. 
Memo. Op. Dkt. 101526 (Mar. 28, 1941), aff’d, 125 
F. 2d 641 (9th Cir. 1942). 

Cf. Prunier v. Comm., 248 F. 2d 818 (1st Cir. 
1957); Lewis v. Comm., 176 F. 2d 646, 649-50 (1st 
Cir. 1949); Bittker and Redlich, Corporate Liqui- 
dations and the Income Tax, 5 Tax L. Rev. 437, 
468 (1950). 


made to the effect that the traditional 
forms of buy-sell agreements are still 
valid, enforceable and without drastic 
income tax penalties to surviving stock- 
holders. However, an attitude of wait. 
and see must be considered as proper 
caution and, where equally feasible, per- 
haps the emphasis should be temporarily 
placed on cross-purchase agreements. 


Does Redemption Constitute Dividend 
to Estate? 


Under the case law applicable to the 
1939 Code a corporate distribution in 
redemption of stock was not considered 
essentially equivalent to a taxable divi- 
dend to the stockholder if (a) it was 
a disproportionate redemption, or (b) 
it was a redemption of all of that share- 
holder’s stock.46 These two situations 
were incorporated into the 1954 Code 
in Sees. 302(b) (2) and 302(b) (3). But 
something new has been added, namely, 
Sec. 318, which deals with the construc- 
tive ownership of stock. 

Sec. 318 involves constructive owner- 
ship of two general types: first, “Mem- 
bers of Family,” whereby an individual 
is considered as owning stock owned, 
directly or indirectly, by or for his 
spouse and children, grandchildren and 
parents; and second, attributions of 
ownership in the case of “Partnerships, 
Estates, Trusts and Corporations.” 

In the case of estates, where stock is 
owned directly or indirectly by or for a 
beneficiary of the estate its ownership 
is imputed to the estate. Thus, if a share- 
holder is a beneficiary of an estate his 
stock will be considered as “construc- 
tively” owned by the estate. However, 
where no stock of the redeeming com- 
pany is “owned,” actually or construc- 
tively, by any beneficiary of the de- 
cedent’s estate, Sec. 318 will not result in 
imputing to the estate of the decedent 
whose stock is redeemed the ownership 
of any other person’s share, for the 


46Rasman, Stock Redemptions Under Section 302 
of the 1954 Code, 35 Taxes 355 (1957); Young, Ea- 
treme Care Needed Today to Avoid Dividend Treat- 
ment of Stock Redemptions, 7 Jour. of Taxation 
66 (1957); Roeder, Distributions in Redemption of 
Stock, N.Y.U. 15th Inst. on Fed. Tax 475 (1957). 
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“family” constructive ownership pro- 
visions would not then be applicable.47 


Again, if a decedent owning 60% of 
the stock of a company, in which his son 
owns 40%, wills a grandson, who owns 
no stock, a monetary bequest and leaves 
nothing to the son, the grandson will be 
charged, under the “family” construc- 
tive ownership rules, with constructive 
ownership of the stock owned by the 
decedent’s son, and the estate will be 
charged with owning the constructively 
owned stock of the grandson. If the 
estate’s stock left by the grandfather 
is redeemed, the estate will still be con- 
sidered as owning the stock owned by the 
son, although the son is not a beneficiary 
of the estate. The same double construc- 
tive ownership applies wherever the 
family constructive ownership rules un- 
der Sec. 318(a) (1) impute ownership to 
one whose “ownership” is determined 
by the constructive ownership provisions 
of Sec. 318(a) (2) pertaining to partner- 
ships, estates, trusts and corporations.4§ 

Some suggested procedures for avoid- 
ing or at least minimizing the results of 
Sec. 318 are (i) to make distribution 
from the estate to the beneficiary whose 
attribution is not desired, and thereaf- 


47). S. Treas. Reg. §1. 318-3 (1955). 

48See I Rabkin and Johnson, FEDERAL INCOME, 
Girt AND ESTATE TAXATION, Sec. 24.07; Winton 
and Hoffman, A Case Study of Stock Redemptions 
Under Sections 302 and 318 of the New Code, 10 
Tax L. Rev. 363, 365 (1955). 





ter have the corporation redeem its stock 
at a time when the beneficiaries have no 
further interest in the estate; (ii) if 
there are sufficient cash assets, distribute 
the cash assets and have the recipient 
buy the stock; (iii) rearrange stock 
ownership during life so that the attri- 
bution provisions of Sec. 318 will not 
affect the stock redemption from the 
estate; and (iv) make no one a benefi- 
ciary under the will who owns stock of 
the company. 


Income Tax Basis 
for Interest Purchased 


Insurance proceeds should not be pay- 
able to the insured partner’s or stock- 
holder’s beneficiaries, or to his estate, 
because such payment would not be a 
part of the purchaser’s cost.*9 

If the agreement provides for the part- 
nership to continue, and binds the part- 
nership to purchase the decedent’s in- 
terest, the surviving partner’s basis of 
his interest in the partnership is in- 
creased by the distributive share of tax 
exempt income®® and, therefore, in this 
respect, it is suggested that buy-sell 
agreements should provide that any 
amounts realized from life insurance pro- 
ceeds in excess of the cash value of the 
policies shall be allocated solely to sur- 
viving partners, and that deceased part- 


4°Paul Legallet, 41 BTA 294 (1940). 
50Int. Rev. Code of 1954, §705(a) (1) (B). 
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ners shall have no interest in such part 
of the insurance proceeds.51 


In the case of a corporate set-up the 
answer is relatively simple. If there js 
a cross-purchase agreement the proceeds 
which the survivors use in purchasing 
the decedent’s stock represent the basis 
for the acquired stock. If the corporation 
agrees to purchase the stock and carries 
the insurance therefor, there is no 
change in the surviving stockholders’ 
basis, since there has been no expendi- 
ture by them, nor any change in the 
number of shares owned by them. 


Improper Accumulation 
of Surplus? 


A recent case52 has caused consider- 
able concern as to whether or not the 
use of corporate earnings to fund an 
agreement for the ultimate purchase of 
a shareholder’s stock would be in viola- 
tion of 1954 Code Sec. 531 (former Sec. 
102), and, therefore, would be subject 
to an accumulated earnings tax. The 
court seemed to ignore the existence of 
what appeared to be a valid business 
purpose of the corporation. A more re- 
cent Memorandum Decision has held that 
there would be no violation of Sec. 531 
if, after the accumulation of earnings 
for a valid business purpose, a necessity 
quite unexpectedly presented itself where- 
by the accumulated earnings would have 
to be used for the buy-out of a particu- 
lar shareholder.53 


However, in view of the many prob- 
lems which seem to be involved in the 
various areas of decision, as illustrated 
by Prunier, Holsey, Pelton, and others. 
it would probably be wise in every case 
possible to purchase the insurance as 
key man insurance at a time, or in such 
a way, that it is quite unconnected with 
the entering into of the buy-sell agree- 
ment, And, in any event, the insurance 
should not be made a part of the agree- 
ment where the corporation is purchas- 
ing the policy, and the proceeds should 
definitely not be committed to any re 
quired redemption. Any insurance poli- 
cies should be held as general assets of 
the corporation although, of course, if 
solvent, and the corporation does not 
need the proceeds for any other purpose, 
they could and would normally be used 
for redemption purposes.54 


51See Int. Rev. Code of 1954 §704(b). 

52Pelton Steel Casting Co. v. Comm., 58-1 USTC 
Para. 9179, affirming 28 T.C. 153. 

583Penn Needle Art Co., T.C.M. 1958-99 (5/28/58). 

Brown, “How to Plan and Draft a Stock Pur- 
chase Agreement Relating to the Death of a Share- 
holder in a Closely Held Corporation,’’ 1956 So. 
Calif. Tax Inst. 519, pp. 534-7. 
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@ Frank S. Ross appointed chief Bank 
Examiner, New York State Banking 
Department. With the Banking Depart- 
ment since 1931, Ross previously was 
with Guaranty Trust Co. for ten years. 
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ll. SUPPORT TRUSTS AND GIFTS TO MINORS 


EUSTACE W. TOMLINSON 
New York, N. Y.; Subcommittee Chairman* 


]. Support Trusts 


It is possible to draft trusts so that 
income may be used for the benefit of 
minor children and yet not have the 
income of the trust taxed to the donor.®® 
However, in many instances it is neces- 
sary to set up a trust which must be 
used specifically for the support of de- 
pendents. The term “support trust” as 
used in this report refers to a trust the 
income (or some part of the income) of 
which is used for the support of a bene- 
ficiary to whom some person owes a legal 
duty of support. 


Such a trust may be a Sec. 2503 
trust,61 or a Clifford trust,®? or a “con- 
ventional” trust not having the special 
features of either of the two mentioned; 
and a “custodianship” under a state 
statute providing such vehicle for gifts 
to minors 6% may also be a _ support 
trust. In the most frequent case the 
beneficiary of a support trust is a minor; 
but the tax consequences may be sub- 
stantially the same where the benefi- 
ciary is a parent, a spouse, a physically 
or mentally incapacitated child of full 
age, or any other person to whom, under 
local law, someone owes support. The 
factors that make a trust a “support 
trust” are (a) that someone has an 
obligation to support®4 the beneficiary 
of the trust, and (b) that income® of 
the trust is so used as to discharge, pro 
tanto, that obligation;®* and the factor 
that makes income of a support trust 
taxable to the obligor is that the ex- 
istence and extent of such obligation 
are not affected by the adequacy of the 
beneficiary’s own resources.§7 








*Subcommittee members: A. James Casner, Cam- 
bridge, Mass.; Charles Claflin Allen, St. Louis, Mo.; 
Kenneth Black, Gainesville, Fla.; Peter J. Bren- 
nan, Chicago, Ill.; Herbert M. Burns, Duluth, 
Minn.; Philo C. Calhoun, Bridgeport, Conn.; Harry 
M. Halstead, Los Angeles, Cal.; Charles B. Paine, 
Grand Island, Neb. 


*°For a discussion of this problem see Lauritzen, 
Super Support Trusts, 1 Tax Counselor’s Quarterly 
1 (June 1957). 

“A trust containing such provisions that contri- 
butions to it are, under §2503(c), not gifts of a 
“future interest” and, hence, for gift tax purposes, 


pm eligible for the exclusion allowed under §2503 
¢). 


®A trust to endure for such period that, under 
§673(2) and (c), its income is not taxable to the 
settlor under §671 merely by reason of the fact 
that the principal of the trust will or may revert 
tohim at the termination of the trust. 

“See infra under heading “Gifts to Minors.” 

“The term “support” is used herein in its ordi- 
Nary sense of support, maintenance, and (in an 
appropriate case) education. 

®Or any principal which, under §677, is taxable 
to the zrantor of the trust under §662; see the next 
follow ng paragraph hereof. References hereinafter 
to income of a support trust are to be read as in- 
cludin any such principal. 

®Except, as to a spouse, in certain cases of di- 
vorce or separation; ef. §§71 and 682. 

"U.S. Treas. Reg. §1.662(a)-4 (1956). 
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Code Sections Involved 


The income tax treatment of support 
trusts is governed primarily by Secs. 
671, 677 and 678 of the Code. Under Sec. 
671, the “owner” of any portion of a 
trust fund is taxable on the income 
from such portion. Sec. 677 provides in 
substance that the grantor of a trust 
shall be treated as the owner of any 
portion of the trust whose income (ex- 
cept where the consent or approval of 
an adverse party®®’ is required) is or 
may be distributed to the grantor, but 
that income of a trust shall not be tax- 
able to the grantor merely because such 
income may be applied or distributed for 
the support or maintenance of a bene- 
ficiary whom the grantor is legally ob- 
ligated to support or maintain “except 
to the extent that such income is so ap- 
plied or distributed.” Sec, 678 contains 
corresponding provisions as to a person 
other than the grantor. 

The Code and the text deal only with 
situations in which the grantor or per- 
son other than the grantor possessing a 
power to so apply trust income acts as 
a trustee or co-trustee. The possession of 
such a power in an individual capacity 
would apparently result in the trust in- 
come being taxable to such person 
whether distributable or not.®8a In order 
to prevent avoidance of tax by pro- 
visions for use of principal, instead of 
income, for support or maintenance, Secs 
677 and 678 also provide that amounts 
applied or distributed out of principal 
shall be considered to be amounts paid 
or credited within the meaning of para- 
graph (2) of Sec. 661(a) and. shall be 
taxed to the grantor, or person other 
than the grantor, under Sec. 662 of the 
Code. 

The income tax consequences of any 
trust whose income is used to discharge 
a legal obligation, of which a support 
trust is one example, is to tax the in- 
come so used to the person whose legal 
obligation is being discharged. Thus if 
A has a legal duty to support his minor 
child B and income from the XYZ trust 
is used to purchase food and clothing 
for B, then A is taxed on such income 
even though he himself has never re- 
ceived it. This attitude of the Treasury 
Department is summarized in Sec. 
1.662(a)-4 of the Regulations. 

In amplification of the rule, the In- 
ternal Revenue Service has ruled® that 


®68As defined in Int. Rev. Code of 1954, §672(a). 

68aSee U. S. Treas. Reg. §1.677(b)-1(e). See also 
Hopkins v. Comm., 144 F. 2d 683, 690 (6th Cir. 
1944). 

Rev. Rul. 56-484, C.B. 1956-2, 23. The ruling re- 
lated specifically to income from securities held by 
a custodian, under a State custodianship statute, 
for the benefit of a minor donee. (See also matter 
under heading “Gifts to Minors,” infra.) 


if any income from property held for 
the benefit of a minor is used to support 
the minor, then, to the extent that any 
person is legally liable for the support 
of such minor, the income so used is tax- 
able to such person, regardless of the 
relationship (if any) of the donor or 
the fiduciary to such minor. The ra- 
tionale of the ruling appears equally 
applicable to a support trust for the 
benefit of a person other than a minor, 
and presumably the position of the Serv- 
ice would be the same in such a case. 
There is some doubt whether this ex- 
treme position of the Treasury will be 
sustained, for the prior court decisions 
have involved either grantors who had 
legal obligations or beneficiary-trustees 
with unfettered command over income.7° 


What is a Legal Obligation? 


Since the primary basis for taxing 
A on income which he has never received 
is the fact that such income is used to 
satisfy his legal obligation, it is of 
primary importance to determine what 
the particular taxpayer’s legal obliga- 
tion may be. The Treasury Department 
regards this as a question to be deter- 
mined by the laws of the several states. 
Sec. 1:662(a)-4 of the Regulations 
states: 


“*** The term ‘legal obligation’ includes 
a legal obligation to support another per- 
son if, and only if, the obligation is not 
affected by the adequacy of the dependent’s 
own resources. For example, a parent has 
a ‘legal obligation’ within the meaning of 
the preceding sentence to support his 
minor child if under local law property or 
income from property owned by the child 
cannot be used for his support so long as 
his parent is able to support him. On the 
other hand, if under local law a mother 
may use the resources of a child for the 
child’s support in lieu of supporting him 
herself, no obligation of support exists 
within the meaning of this paragraph, 
whether or not income is actually used for 
support. Similarly, since under local law 
a child ordinarily is obligated to support 
his parents only if the parent’s earnings 
and resources are insufficient for the pur- 
pose, no obligation exists whether or not 
the parents earnings and resources are 
sufficient. In any event, the amount of trust 
income which is included in the gross 
income of a person obligated to support a 
dependent is limited by the extent of his 
legal obligation under local law. In the 
case of a parent’s obligation to support 
his child, to the extent that the parent’s 
legal obligation of support, including edu- 
cation is determined under local law by 
the family’s station in life and by the 
means of the parent, it is to be deter- 
mined without consideration of the trust 
income in question.” 


70See 1 CCH 1958 Stand. Fed. Tax Rep. Par. 303, 
465. Whether or not such doubt be shared, the rul- 
ing emphasizes that in the opinion of the Internal 
Revenue Service the support trust doctrine is not 
limited to the case of a trust created by, or one 
administered by, the person having the obligation 
of support, but extends to trusts created or admin- 
istered by third persons, including utter strangers. 
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The definition emphasizes one im- 
portant distinction between the case 
of a child-beneficiary and that of a par- 
ent-beneficiary; (a) A parent (or at 
least a father) is ordinarily obligated 
under local law to support his child re- 
gardless of the child’s resources, and, if 
such is the case, the Treasury regards 
the trust income used for the child’s 
support as taxable to the parent; but 
(b) an adult child, when obligated under 
local law to support his parent, is or- 
dinarily so obligated only to the extent 
that the parent’s resources are not suffi- 
cient, and if such is the case trust income 
used to provide for or supplement the 
parent’s support is not taxable to the 
child. A similar distinction may apply 
as to other relationships. 


At common law, a father was bound 
to support his children and he could not 
use any of his children’s funds for such 
purpose unless his resources were in- 
sufficient to provide for the children 
properly.71 The same rule applies gener- 
ally today and a father must support, 
maintain and educate his children with- 
out resorting to their separate property 
or income.7? 

However, where the father is not able 
to provide his children with proper sup- 
port or education then he may be allowed 
to use the children’s own property for 
such purposes.7? Also, where a trust 
has been created and the trustees are 
specifically directed to use the income for 
the support of a child, then the income 
must be so used without regard to the 
ability of the parent to support the 
child.74 

Thus a distinction is also to be made 
between (a) a trust which amounts to 
a “gift of support,” under the terms of 
which the trustee is not required to take 
into account other resources of the bene- 
ficiary in determining whether and in 
what amounts to use the trust income, 
and (b) a trust under the terms of 
which the trustee is authorized to use 
income for the beneficiary’s support only 
if and to the extent that the resources 
of the parent (or other person having an 
obligation to support the child) are in- 
sufficient for the child’s needs. Under the 
principles stated in the Regulation it 
would seem that income of a trust of the 
first kind that is used for the beneficiary’s 
support would be taxable to the person 
legally obligated for such support, but 
income of a trust of the second kind 
would not be so taxable even though in 
fact so used. 

The Treasury clearly recognizes that 
whether a legal obligation of support 
exists, and, if it does, its extent, are 


“Bedford v. Bedford, 32 Ill. App. 455, aff’d, 136 
Ml. 354, 26 N.E. 662 (1891). 

7See Annot. Parent’s Duty to Support as Affect- 
ed by Child’s Ownership of Estate, 121 A.L.R. 176 
(1939) 67 C.J.S., “Parent and Child” §15(c). 


See Bedford v. Bedford, supra, note 71 and 
cases in 121 A.L.R. 176 at 179 (1939). 
74121 A.L.R. 201 (1939). 
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matters governed by local law. For the 
purposes of this report it is assumed that 
someone has an obligation to support the 
trust beneficiary, as otherwise no ques- 
tion of taxation of trust income to an 
obligor can arise; problems of the ex- 
istence of such an obligation are accord- 
ingly outside the scope of the present 
inquiry. Furthermore, this report will 
not attempt to examine the innumerable 
questions which arise with respect to 
the extent of “quantum” of such obli- 
gation in various situations other than 
to note that its extent may be different 
in different relationships. In view of 
its practical as well as its legal im- 
portance, however, we shall consider 
briefly the problem of what kinds of ex- 
penses and expenditures are, and what 
kinds are not, within the term “support” 
so far as the rules of income taxation 
are concerned.75 


What is Support? 


This again is necessarily a matter of 
local law,76 which seems generally to 
recognize the concept that the quantum 
of support required in any particular 
case depends primarily upon the station 
in life and standard of living of the in- 
dividuals involved. This is a recognition 
of the fact that “adequate” or “appropri- 
ate” support in the case of one person 
may be luxury in the case of another and 
penury in the case of a third. 


The standard-of-living test, however, 
seems at least in practice to be more 
realistically applied in some situations 
than in others; particularly, in cases 
where moneys of a trust are to be used 
for an infant, as compared with cases 
where the infant’s own moneys are to 
be used, When a trustee’s discretion is 
involved, and the only problem is one 
between the infant-beneficiary, on the 
one hand, and an alternative income 
beneficiary or a remainderman, on the 
other, the infant’s standard of living ap- 
pears to be recognized as practically the 
sole test, and reported cases in which 
an issue as to quantum is actually raised 
and decided are rare.77 It would appear 


For a more extended discussion of this point 
see Lauritzen, Super Support Trusts, 1 Tax Coun- 
selor’s Quarterly 1, 27-33 (June 1957). 


As to the determination of the “quantum” of the 
legal obligation discharged, see Hopkins v. Comm., 
144 F. 2d 683 (6th Cir. 1944) and Edgar S. Peierls, 
12 T.C. 741 (1949). The burden of proof would be 
on the grantor to show that any amount actually 
distributed was in excess of the amount required 
for support. But even an apparently mandatory di- 
rection that trust income be used for the support 
of the dependent -need not result in a finding that 
the entire trust income was so dedicated, if the 
amount was clearly in excess of the dependent’s 
reasonable needs. Estate of Hamiel v. Comm., 58-1 
U.S.T.C. Par. 9422 (6th Cir. 1958). 


76For discussion of the substantive rules see 39 
Am. Jur. Parent and Child 657; 121 A.L.R. 176 
(1939) 67 C.J.S. 694. 


™Matter of ‘Strano, 138 N.Y.L.J. No. 39, p. 3, 
Col. 8 (Surr. Ct. Bronx Co. Aug. 23, 1957; not 
otherwise reported), where the account of an ad- 
ministratrix reflected sums expended out of estate 
funds for tuition, clothing, and dental services for 
her infant children; the special guardian of the in- 
fants suggested that credit for such expenditures 


that the point is usually “buried” in an 
account of the trustee’s proceedings and 
is passed upon by the court only in the 
sense that the account is settled and the 
trustee discharged from liability. 


Where, however, an application js 
made by a guardian for authority to use 
his ward’s funds for “support,” the ap- 
proach seems sometimes quite different, 
In California, for example,78 on such an 
application the courts tend to take the 
view that so long as the infant is fed, 
clothed, and housed, and is attending 
public school, his needs are adequately 
provided for, and “extreme difficulty” is 
encountered in obtaining judicial approv- 
al for an expenditure of the child’s funds 
for any purpose beyond such essentials. 


A similar attitude is reflected in a 
recent New York decision’? denying an 
application to use funds of a thirteen- 
year old and a seventeen-year old child 
for the payment of tuition at a private 
school. The court in effect said that the 
father’s “high income” enabled him to 
provide for such education if he wished 
the children to have it. 


Similarly, in a recent New Jersey 
case, the court ruled that the father was 
not required to send his child to a 
private school.89 On the other hand, an- 
other court ruled that a father had a 
duty to send his child to college.81 


The standard-of-living test, as applied 
to the obligation of a husband to support 
his wife, has been stated by the Supreme 
Court of Connecticut§? as follows: 


“The measure of the husband’s duty is 
that support to which the wife is en- 
titled by virtue of the marital contract. It 
is not limited to that provision for sup- 
port which the selectmen would be re- 
quired to provide for a poor person or 
pauper; generally speaking, it requires the 
husband to provide ‘within the reasonable 
limits of his ability, for her comfort and 
happiness as well as for her bodily shelter 
and food.’” 


In a later case,83 the same Court, citing 
the foregoing with approvel, added that 
“The obligation of a father to support 
his child is the same, although in some 
cases it may be more stringent.” 


should be disallowed because they were the natural 
obligation of the mother, but did not object to the 
amounts, and the account was allowed as filed. 

Letter from Harry M. Halstead, Esq., of the 
Los Angeles bar. 

Matter of Grant, 137 N.Y.L.J. No. 48, p. 7, 
Col. 4 (Surr. Ct., N. Y. Co. Mar. 12, 1957; not 
otherwise reported); this case should be evaluated 
in the light of common knowledge that in New 
York City private schools are much more common 
than in some other areas and children of families 
of even moderate means are usually sent to private 
schools rather than to public schools. 

80Ziesel v. Ziesel, 93 N. J. Eq. 153, 115 Atl. 485 
(1921); accord, Wynn v. Wynn, 6 Ohio L. Abs. 450 
(1928); Campbell v. Campbell, 20 Ohio L. Abs. 605 
(1935). 

SiEsteb v. Esteb, 188 Wash. 174, 244 Pac. 264 
(1926) (At issue was the father’s duty of support 
under a divorce decree). 

®Smith v. Smith, 114 Conn. 575, 580, 159 Atl. 
489 (1932). 

883Zybura v. Zybura, 142 Conn. 553, 556, 115 A. 2d 
452 (1955). The language added is to be found in 4 
still earlier case, State v. Moran, 99 Conn. 115, 119, 
121 Atl. 277, 279 (1928). 
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For the purpose of this report, the 
importance of the differing views taken 
jn State courts as to the quantum of the 
obligation of support lies in their bear- 
ing on the question whether particular 
amounts of income of a support trust 
used for particular purposes will and 
will not be regarded as having dis- 
charged a “legal obligation” of support 
resting on another. In the private- 
school decision mentioned above,84 was 
the father legally obligated to send his 
minor child to a private school, when 
there are taken into consideration his 
station in life and the customs of the 
locality? If so, and if income of a trust 
for the benefit of his children had been 
used for tuition at a private school, it 
would appear that income so used would 
be taxable to the father. Is a parent re- 
siding in California or New Jersey tax- 
able on income from a support trust only 
to the extent that it is used for such bare 
necessities as food, housing, and cloth- 
ing sufficient to enable a child to attend 
a public school?§5 If a parent residing 
in Connecticut is providing support and 
maintenance, including education in a 
private school, for his child, would he be 
subject to tax on income of a support 
trust used for “comfort and happiness’’8é 
and perhaps even that used for addition- 
al benefits within some “more stringent” 
obligation toward a child than toward 
a wife?87 


Many additional questions suggest 
themselves, which do not necessarily de- 
pend on the standard-of-living test. Quite 
a few persons believe that travel is bene- 
ficial and educational to a child and 
many believe that a car is something a 
child should have if possible. Suppose a 
parent has funds for one of these pur- 
poses but not for the other, and selects 
one of them; and suppose the trustee of 
a support trust then uses trust income 
for the other purpose. Is the income so 
used by the trustee taxable to the par- 
ent? Is the answer different depending 
upon whether the trust is a “gift of 
support” or is created merely to sup- 
plement the parent’s resources? Do the 
parent’s own views as to the scale on 
which his child should live have a bear- 
ing on the question, having in mind that 
he may be taxed on the income used for 
such purposes? 


These questions point to the need for 
a reconsideration of the policy of taxing 
the person having a legal duty of sup- 
port of a trust beneficiary with trust in- 
come used for such support. The rules 
taxing an obligor with income and used 
in discharge of his legal obligation are 
an application, and to some extent per- 
haps an extension, of the “economic 
benefit” doctrine exemplified in Douglas 


— 





“See note 79 supra. 
*See notes 78 and 81 supra. 
See note 82 supra. 
See note 83 supra. 
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v. Willeuts®§ and similar cases. Possibly 
the doctrine has been pushed too far in 
the case of support trusts. It seems rea- 
sonable that, where the person legally 
obligated to support the beneficiary is 
the grantor of the trust, he should be 
taxed with the income which is used to 
relieve him of his obligation and which 
but for the creation of the trust would 
be his and taxable to him. Perhaps the 
same principle is applicable where the 
obligor is the trustee of a trust created 
by another, or has the right (even 
though he is not the trustee) to control 
the application of its income. Where, 


88296 U. S. 1 (1935). 


however, a third person creates a trust 
for the benefit of one toward whom some- 
one has an obligation of support, and 
the obligor has no voice in determining 
what amount of income is used for the 
beneficiary, it may be regarded as in- 
equitable and possibly unconstitutional 
to tax him with income so used, or at 
least with any amount of income so used 
beyond that required for minimal sup- 
port of the beneficiary. Since the trust 
does not provide the obligor with any 
funds with which to pay the tax falling 
upon him, it could be argued that he 
should not bear a tax on moneys used 
for anything but bare necessities. 
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While the Code, and the Regulations 
and Rulings under it, have in some re- 
spects clarified the law as to the tax- 
ation of income of support trusts, many 
questions and possibly some inequities 
remain. The remedies as to existing 
trusts are in the legislative field. It may 
not be inappropriate, however, to point 
out that the remedy for future trusts 
lies in draftsmanship. The creator of a 
trust whose income may be used for sup- 
port of a beneficiary to whom the creator 
or another owes a duty of support 
should carefully consider, in formulating 
the provision as to use of its income, 
the possible tax consequences to the 
person having such duty. If it is desired 
to minimize the possibility that such 
person will be taxable with trust in- 
come, the trust should be so drafted that 
it will not amount to a “gift of sup- 
port.” 


II, Gifts to Minors 


Until comparatively recently, only 
three methods of making and dealing 
with gifts to minors have been avail- 
able: (i) an outright gift, preceded or 
followed by the appointment of a guar- 
dian to manage and deal with the gift 
property, (ii) an outright gift without 
the appointment of a guardian, and (iii) 
the creation of a trust for the minor. 


Gifts to Guardians 


In most states, a legal guardianship 
ordinarily entails legal expense, court 
fees, premiums on a bond, applications 
to the court for authorization to apply 
or expend the guardianship funds for 
the ward’s maintenance, annual or other 
periodic accountings during minority, 
and a final accounting upon the minor’s 
attainment of majority or death. Even 
in those jurisdictions in which the par- 
ent is statutory guardian, a maximum 
is usually placed upon the amount of 
property the parent may receive or hold 
in that capacity, and if a gift, or the 
aggregate of gifts, exceeds that amount 
only a judicially appointed guardian can 
act. 


The expense and formality of a legal 
guardianship are to a great extent coun- 
terbalanced by the tax advantages to 
the parent of the minor. As has been 
previously pointed out in this report, a 
parent usually is obligated by law to 
support his children and he cannot use 
any of their property for this purpose 
so long as he is financially able to pro- 
vide support.89 Even if the parent him- 
self is the legally appointed guardian, 
he cannot use the child’s funds so long 
as he can furnish adequate support;9° 
and this rule is not changed by a statute 
which authorizes a guardian to use the 
income from his ward’s estate for the 
support of the ward without direction 


See notes 71 and 72 supra. 


®°Watson v. Watson, 183 Ky. 516, 209 S.W. 524 
(1919), a case argued by the late Fred M. Vinson. 
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from the court,9! Consequently, when 
property is given to the legal guardian 
of a child, the income from such property 
is taxable to the minor and not to the 
parent.92 


Outright Gift to Minor 


The case of an outright gift without 
guardianship usually involves the open- 
ing of or addition to a savings account 
in the name of the minor, or the registra- 
tion of securities in his name. Usually 
a savings account in a minor’s name is 
not subject to withdrawals by him until 
his attainment of some specified age, or 
restrictions are placed upon the amounts 
that may be withdrawn before the minor 
reaches a relatively advanced age. If 
the minor dies, the existence of the ac- 
count may make necessary the appoint- 
ment of an administrator of his estate, 
with concomitant expense. 


Securities registered in the name of a 
minor are usually non-transferable if 
the transfer agent is aware that the 
registered owner is a minor; while they 
are held problems may arise as to the 
disposition of their interest or dividends, 
and the exercise or disposition of rights 
of subscription, exchange, or redemption 
may be impossible. In any case, there is 
no one authorized to invest cash taken 
from a bank account, or cash received 
either as income or upon a sale (if it 
can be made) or redemption or liquida- 
tion of securities, and anyone who aids 
or abets such an investment may be lia- 
ble as an insurer for any ensuing losses 
or decreases in value.93 The tax conse- 
quences of such a gift are the the same 
as when a legal guardianship is used 
and the income of the property is tax- 
able to the minor. 


Gift in Trust for Minor 


The amount of a gift to a minor is 
often too small to make a trust prac- 
ticable. Sometimes, as a result of suc- 
cessive gifts, the aggregate reaches an 
amount which would make a trust ad- 
visable; but the minor cannot create a 
trust, and there is no one who can 
create it in his behalf with his funds, 
so that the gift property is “frozen” un- 
til a guardian is appointed or the minor 
attains majority. Moreover, until the en- 
actment of Section 2503(c) of the Code, 
the annual gift tax exclusion was not 
available in most cases of a gift in trust 
for the benefit of a minor, and even un- 
der that section it is not available un- 
less both principal and income of the 
fund may be expended by or for the 
benefit of the minor during the minority 


®1Moore v. Moore, 31 S.W. 532, aff’d. 89 Tex. 29, 
33 S.W. 217 (1895). 

See Rev. Rul. 55-469, C.B. 1955-2, 519; Prud- 
ence Miller Trust v. Comm., 7 T.C. 1245 (1946) 
(Acaq.) 

8The minor can later disavow transactions ef- 
fected during minority. See Godfrey v. Mutual Fi- 
nance Corp., 242 Mass. 197, 186 N.E. 178 (1922); 
Casey v. Kastel, 237 N.Y. 305, 142 N.E. 671 
(1924). 


and the trust must terminate on his 
arrival at majority or his earlier death, 
in which case the principal must pass 
to him, or to his estate or his appoin‘ees, 
as the case may be. As with most support 
trusts, moneys of a Section 2503(c) 
trust used for the support, maintenance, 
or education of the minor may be in- 
cluded in the gross income of his par- 
ents.94 


In some jurisdictions there is recog- 
nized a special kind of trust, known as 
a “savings bank trust” or “Totten 
trust,”95 which is created by the open- 
ing of a savings account in the name of 
the donor “in trust for” the intended 
donee. Such a trust is revocable by the 
donor (by withdrawals from the ac- 
count) during his lifetime, or by his 
will; but to the extent that it is not so 
revoked its balance at his death becomes 
the property of the designated donee- 
beneficiary. In view of its revocable char- 
acter, the trust’s income is taxable to 
the donor for Federal income tax pur- 
poses96 and the balance on deposit at 
his death is includible in his gross estate 
for Federal estate tax purposes.%7 


A similar kind of “trust” is created 
by the registration of United States 
Savings Bonds in the name of the pur- 
chaser “payable on death” to the in- 
tended donee.28 Such a trust is also re- 
vocable during the purchaser’s lifetime, 
by redemption or reissuance of the 
bonds,®° and its tax consequences are the 
same as those of a savings bank trust. 


Gifts to Custodians 


Within the last few years, attempts to 
obviate problems of the kind mentioned 
above have been made by the enactment 
of statutes permitting gifts to be made 
to a “custodian” for the benefit of a 
minor, and prescribing the powers and 
duties of such a custodian. The first of 
such statutes was the so-called “Model 
Act,”190 which (with local variations) 
is in force in at least thirteen jurisdic- 
tions.191 Under the Model Act, securities 
intended for a minor may be regis- 
tered!92 (if in registered form19) in the 


See the section of this report headed “Sup- 
port Trusts,” supra. 

Matter of Totten, 179 N.Y. 112, 71 N.E. 748, 
70 L.R.A. 711, giving effect to such a trust. 

*®Int. Rev. Code of 1954, §§671, 677. 

Int. Rev. Code of 1954, §2038. 

Regulations Governing United States Savings 
Bonds, Sec. 315.4(a) (3). While a few early decis- 
ions cast doubt on the effectiveness of such regis- 
tration to pass title to Bonds to the intended donee 
at the purchaser’s death, in view of the statute of 
wills, its validity now seems to be generally accept- 
ed. 

Tbhid, Sec. 315.46(a) and (b). 

100“Gifts of Securities to Minors Act,” sponsored 
by the New York Stock Exchange and Association 
of Stock Exchange Firms. 

101Alaska, California, Colorado, District >f Col- 
umbia, Georgia, Michigan, New Jersey, New York, 
North Carolina, Ohio, Rhode Island, South Carolina 
and Virginia. See also notes 105 and 107 infia. 

102Act prescribes style of registration. 


103]f not in registered form, an instrument of 
gift, of prescribed form, is required. 
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name of and delivered to the donor,! or 
an adult member of the minor’s family, 
or a guardian, as custodian for the 
minor. The custodian is given broad dis- 
cretionary powers of retention, sale, and 
reinvestment, and is authorized, without 
application to a court, to apply the in- 
come and the principal of the fund for 
the support, maintenance, education, and 
general benefit of the minor as he may 
deem advisable, without regard to the 
duty of-any other person to support the 
minor ‘and without regard to any other 
funds that may be available for the 
minor’s ssupport. Upon the attainment 
by the minor of his majority, the fund 
must be-paid or delivered to the minor, 
and in ease of his death before majority 
must be paid to his estate. 


After the formulation of the Model 
Act, there was drafted the “Uniform 
Gifts to Minors Act,” which (with local 
variations) is in force in a larger num- 
ber of jurisdictions than the Model 
Act.1°5 The Uniform Act is similar to 
but in some respects broader than the 
Model Act. Under the former, gifts of 
money, as well as gifts of securities, 
may be made to a custodian, and the 
custodian may be any adult individual!° 
or a bank or trust company.197 


In both the Model Act and the Uni- 
form Act, legal title to the gift property 
is stated to be indefeasibly vested in the 
minor.1°8 The Internal Revenue Service 
has ruled!99 that a transfer of securities 
to a custodian under the Model Act 
constitutes a completed gift for gift tax 
purposes and qualifies for the annual 
gift tax exclusion; the ruling presum- 
ably would be the same under the Uni- 
form Act, and the same as to cash. 


These custodian statutes create a new 
form of fiduciary relationship in the na- 
ture of a “statutory trusteeship,” and 
accordingly raise new legal problems. 
Among these are tax problems. 


A custodianship under one of these 
new statutes is obviously a species of 
“support trust,”119 the income tax con- 


—_—_—_. 

J4Except that the donor may not be the custo- 
tian of securities in bearer form. 

Including Arizona, Arkansas, Connecticut, 
Delaware, Florida, Hawaii, Idaho, Indiana, Kansas, 
Maryland, Minnesota, Missouri, Montana, Nebras- 
ka, Nevada, New Hampshire, New Mexico, North 
Dakota, Ohio, Pennsylvania, South Dakota, Tenn- 
see, Texas, Utah, Vermont, West Virginia, Wis- 
consin and Wyoming. In Connecticut and Wiscon- 
sin the Uniform Act has replaced the Model Act 
Previously adopted. 

Except that the donor may not be the custo- 
the case of a gift of securities in bearer 
form or of money. 

‘'Georgia’s Model Act has been amended to ap- 
ifts of money. In New York, 2a bill to 
; Model Act to cover gifts of mo!.ey, and 
: * banks and trust companies to be custo- 
dians, was introduced in the 1958 session of the 
‘e but failed to pass. 

_ It is further provided, however, that no guard- 
minor shall have any power or duty with 

0 the custodial property, unless such 
» is himself the custodian. 

a Rul. 56-86, C.B. 1956-1, 449. 

See Note, Gifts of Securities to Minors, 69 

Rev. 1476, 1486 (1956); Lauritzen, Tax 


croblen on Gifts of Securities to Minors, 1 Tax 
ounselo’s Quarterly 123, 131 (Sept. 1957). 
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sequences of which are discussed in a 
preceding section of this report. Since 
the “custodian” is authorized by statute 
to use income from the property for the 
support of the minor “without regard to 
the duty of any person to support the 
minor and without regard to any other 
funds which may be applicable or avail- 
able for the purpose,!11 the situation of 
the parent is similar to what it would 
be if the “custodian” were the trustee 
of a trust specifically set up to support 
the parent’s minor child. As was pointed 
out in the previous section, moneys ap- 


plied by the trustee of a support trust 


11See Rev. Rul. 56-484, C.B. 1956-2, 23. 


for the minor’s support may be taxable 
to the minor’s parent. The Treasury De- 
partment has adopted this position and 
in Revenue Ruling 56-484 it has officially 
stated that income derived from proper- 
ty transferred to a custodian under the 
Model Act is taxable to the person hav- 
ing the legal obligation of support to 
the extent that such income is used to 
discharge or satisfy such legal obliga- 
tion. 

In addition, a custodianship raises 
troublesome problems of estate and gift 
taxation.!1° If the minor. dies prior to 
his attainment of majority, the fund 


112See Lauritzen, supra note 110; and infra pas- 
sim. 
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held in custody for him will be in- 
cludible in his gross estate for Federal 
estate tax purposes, inasmuch as it is 
vested in him and the statute requires 
that upon his death it be paid over to his 
estate!13 or his appointees.114 

It has been ruled!15 that where the 
donor is himself the custodian, and dies 
during the custodial period, the value of 
the funds is includible in his gross estate 
for Federal estate tax purposes under 
Sec. 2038 of the Code, on the ground 
that the broad power retained by the 
donor custodian to pay out or withhold 
principal or income in his discretion is 
within the provisions of that Section. 

Moreover, whether or not the cus- 
todian is the donor, if he is a person 
legally obligated to support the minor 
the fund may be includible in his gross 
estate for Federal estate tax purposes, 
in case of his death during the cus- 
todial period, under Sec. 2041 of the 
Code, relating to a decedent possessing 
a general power of appointment. Since 
a general power as defined in that sec- 
tion includes the power to appoint the 
property in favor of the possessor there- 
of or his creditors, the theory would be 
that the authority granted the custodian 
under the custodianship statute to use 
the fund for the support of the minor, 


118Int, Rev. Code of 1954, §2033. 

114Int. Rev. Code of 1954, §2041. 

115Revy. Rul. 57-366, I.R.B. 1957-32, 20; see also 
Lauritzen, supra note 60 and cases therein dis- 
cussed. 
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and thereby discharge his own obliga- 
tion, amounts to a taxable power. 


There may also be a possibility of 
gift tax consequences to the custodian 
upon the attainment by the minor of 
his majority, if the custodian is a per- 
son having a legal obligation to support 
the minor. Sec. 2514 of the Code pro- 
vides that the exercise or release of a 
general power of appointment shall be 
taxable as a gift, and, on the theory 
mentioned above that the custodian may 
be considered the donee of such a power, 
the “release” of the power at the 
minor’s attainment of majority might 
conceivably be held to be a_ taxable 
event,.116 


A number of additional disadvantages 
inhere in the custodianship arrange- 
ment.117 These include, among others, 
the lack of protection to the minor 
against an imprudent (or irresponsible 
or dishonest) custodian, and the possi- 
bility of the death of the custodian and 
the necessity in such case of appointing 
a successor custodian. 


The problem of the imprudent, irre- 
sponsible, or dishonest custodian is not 
to be disregarded. A custodian may well 
be (and probably is more often than 
not) relatively inexperienced in invest- 
ment matters, and may make imprudent 
investments or otherwise neglect his 
duties, as a result of which substantial 
losses may be incurred; under both the 
Model Act and the Uniform Act he is 
relieved from any liability for losses un- 
less they result from bad faith, inten- 
tional wrongdoing, gross negligence, or 
transgression of the permitted scope of 
investments — a standard of responsi- 
bility considerably less than that imposed 
upon trustees; and inasmuch as under 
neither the Model Act nor the Uniform 
Act is the custodian ordinarily required 
to give a bond, the minor would have 
no assurance of being able to recover 
from the custodian even for losses for 
which the custodian was legally liable. 


The death of a custodian during the 
custodial period would make necessary 
the appointment of a successor custodian. 
When the appointment is to be made 
upon application to a court,118 incon- 
venience and expense, often large in 
proportion to the size of the fund, are 
involved;119 and even in the absence of 
a judicial proceeding it is necessary to 
find a person willing to become custodian, 
and to transfer the assets of the fund 


16UJ, S. Treas. Reg. §20.2041-1(c), involving the 
Estate Tax. Like the Estate Tax Regulations, the 
Proposed Gift Tax Regulations treat as a general 


power of appointment one “exercisable for the 
purpose of discharging a legal obligation of the 
possessor or for his pecuniary benefit . . .”” Prop. 
Reg. § 25.2514-1(c) (1). 

17For a detailed discussion see Note, Gifts of 
Securities to Minors, 69 Harv. L. Rev. 1476. 

us8Under the New York statute, for example, a 
successor custodian may be appointed only by a 
court; and apparently all the statutes permit a 
judicial appointment. 

1°See, e.g., Matter of Bushing, 8 Misc. 2d 755, 
167 N.Y.S. 2d 1382 (1957). 


to him, with, among other inconvenj. 
ences, the necessity of satisfying the 
transfer agent (in the case of registered 
securities) of the valid appointment of 
the successor. It may also be considered 
whether a transfer tax would be payable 
upon the transfer of securities from a 
predecessor to a successor custodian; the 
only exemption from the Federal stock 
transfer tax which would seem jt 
apply is that under paragraph (8) of 
Sec. 4343(a) of the Code, exempting 
transfers “from trustees to surviving, 
substituted, succeeding, or additional 
trustees of the some trust,”129 and Sec. 
4343(b) provides that no transfer shall 
be exempt because effected by operation 
of law unless an exemption is “specif.- 
cally provided.”121 


Under the Uniform Act, a bank or 
trust company may be a custodian, and 
in such a case there ordinarily would 
not arise the problem of a successor cus- 
todian, nor would there arise the possi- 
ble problems of gift taxation referred 
to above. However, the fact that a bank 
or trust company is acting as “cus- 
todian” will not prevent the imposition 
of income tax to the parent on any in- 
come used for the support of his child,!” 
nor is it certain that such corporate cus- 
todianship will prevent the entire amount 
of the fund from being taxed in the 
donor-parent’s estate if he should die 
while the child is still a minor.123 


Additional practical problems arise, 
however, in such a case. Unless the 
statute provides!24 for compensation to 
the custodian, a bank or trust company 
ordinarily would not be willing to ac- 
cept appointment as such, except possibly 
as an accommodation to an existing or 


120Quaere whether the terms “trustees” and 
“trust” would be held to extend to statutory cus- 
todians and custodianships. From the fact that 
Sec. 4342 uses the broader term “fiduciary,” and 
the fact that pars. (1) to (5), inclusive of Sec. 
4343 specifically mention various other kinds of 
fiduciaries, it is arguable that the terms “trustees” 
and “trust” are to be confined to their ordinary 
(strict) meanings. There is, however, to be noted 
Rev. Rul. 58-73, I.R.B. 1958-9, to the effect among 
other things that the transfer of securities from 4 
statutory custodian to the minor at majority is ex- 
empt under par. (2) of Sec. 4343, relating to 
guardians (“the term guardian*** is broad enough 
to comprehend the custodian relationship”); the 
ruling also holds that there is no transfer of legal 
title when a statutory custodian delivers securities 
to the minor, and its analogy of the guardianship 
exemption seems both strained and unnecessary. 

12The provisions of Sec. 4342 as to transfers to 
or from a “custodian” cannot apply to a custodian 
under the Model Act or the Uniform Act because 
such provisions are limited to the case of property 
“to be held or disposed of by such custodian for, 
and subject at all times to the instructions of, the 
owner”; it seems so recognized in Rev. Rul. 58-73, 
I.R.B. 1958-9, 14. 

122See Rev. Rul. 56-484, C.B. 1956-2, 23. 

123See Lauritzen supra note 110. The consensus 
appears, however, to be that a donor is unlikely 
be subject to estate tax if he is not also the cus 
todian. See. Widmark, Tax Considerations Under 
Model Act — Security Gifts To Minors, 95 TRUSTS 
AND ESTATES 698 (1956); MacNeill, Stock Gifts 70 
Minors Act — Ten Months Later, 36 Trust Bull 
10, 12 (1956). This would be consonant with the 
similar treatment accorded grantors of trusts. 
Comm. v. Douglass’ Estate, 143 F. 2d 961 (3rd Cit 
1944). 

1%4The Model Act does not. 
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potential customer; and even where com- 
pensation is permitted or prescribed by 
the statute, it must in the ordinary case 
be either so small as to be unremunera- 
tive, or so relatively large in proportion 
to the fund or its income as to be un- 
reasonable, inasmuch as funds held un- 
der custodianships are usually small in 
amount. Further, in the absence of pro- 
vision in the statute for holding cus- 
todial securities in the name of a nomi- 
nee, considerable administrative incon- 
venience may result to the bank or trust 
company (which would tend to deter it 
from accepting an appointment of cus- 
todian) from the necessity of having in- 
struments of transfer executed by au- 
thorized officers, and furnishing transfer 
agents with certified copies of resolu- 
tions authorizing such signing. In addi- 
tion, it would seem that a bank or trust 
company would ordinarily insist upon 
a settlement of its account as custodian 
before delivering out the custodial prop- 
erty, even though such settlement was 
not mandatory under the statute. 


A further possible difficulty, whether 
the custodian be an individual or a bank 
or trust company, may be in obtaining 
transfer of custodial securities out of 
the name of the custodian, either in 
case of a sale during the custodial pe- 
riod or in case of delivery to the minor 
or his legal representative at the ter- 
mination of the custodial period. Pre- 
sumably there would be little or no 
such difficulty in the case of a transfer 
agent located within the jurisdiction 
in which the donor was domiciled at the 
time of the gift; but it would not seem 
unreasonable if the question were raised 
by a transfer agent located in another 
jurisdiction, particularly one which had 
not adopted either Act. By analogy, it 
would appear that the law of the domi- 
tile of the donor should govern, that be- 
ing the jurisdiction having the “most 
substantial connection” with the trans- 
action; but at the least considerable in- 
convenience might be involved in satis- 
fying the transfer agent’s requirements. 


There are, of course, certain advan- 
tages in the custodianship arrangement 
as compared with the other methods of 
handling gifts to minors. A custodian- 
ship avoids the judicial application, bond 
premiums, maintenance orders, and pe- 
tiodie accountings, and consequently 
much of the legal expense and court 
costs, that are involved in the case of a 
guardianship. By providing a fiduciary 
authorized to sell, invest, and reinvest 
the gift property, it makes possible the 
efectuation of desirable investment 
thanges that may be impossible where 
moneys or securities have been given 
outright to a minor who has no guar- 
tian. !t entitles the minor to a benefit 
of a 600 exemption for Federal income 
tax purposes in respect of the income 
from the custodial property, to the ex- 
tent sich income is not used to discharge 
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the legal obligation of another to sup- 
port the minor,!*5 as compared with the 
$100 exemption available to a trust that 
accumulates income.126 


Relative Merits of Various Methods 


It might have been expected that the 
enactment of Sec. 2503(c) would give 
rise to a “flood” of trusts thereunder; 
and the custodianship statutes might also 
have been expected to result in the mak- 
ing of a substantial number of gifts 
under that arrangement. While the cus- 
todianship statutes are still relatively 
new, experience thus far is that both of 
the new vehicles have been availed of 
rather sparingly. It may be hypothe- 
sized that one of the reasons for this is 
that under each system the trust proper- 
ty must be turned over to the beneficiary 
on his attainment of majority and many 
parents and other donors may well feel 
that substantial amounts of property 
should not come into the hands of a 
child at that early age. 


On balance, it would seem that the 
making of a gift, at least of more than 
a few dollars and perhaps of any securi- 
ties, to a custodian is ordinarily prefer- 
able to making such a gift outright 
to a minor who has no guardian. If the 
property to be transferred is expected to 
produce substantial income, or is valu- 
able enough to cause complications if it 
should be included in the donor-parent’s 
estate, then the tax advantages of a 
legal guardianship would seem to make 
that device preferable to a custodian ar- 
rangement. 


Generally speaking it appears that a 
gift under a custodianship arrangement 
is less advisable than a gift in trust if 
the latter is practicable under the cir- 
cumstances. Finally, it would seem that 
a Sec. 2503(c) trust is ordinarily less 
advisable, because of tax and other con- 
siderations, than a conventional trust. 
That these conclusions appear to be 
generally recognized by the Bar is 
demonstrated by the relatively small 
use that has been made of both cus- 
todianships and Sec. 2503(c) trusts 
since they became available. 


Bibliography on Support Trusts and 
Gifts to Minors 


Gifts to Minors Acts, 36 Taxes 66 
(Jan., 1958). 

Lauritzen, Super Support Trusts, 1 
Tax Counselor’s Quarterly (June, 1957) 
1, 

Lauritzen, Tax Problems on Gifts of 
Securities to Minors, 1 Tax Counselor’s 
Quarterly (Sept. 1957) 128. 

Lentz, A Trust for a Minor, 95 Trusts 
and Estates 12 (Jan., 1956). 


13 Under Rev. Rul. 56-484, C.B. 1956-2, 23, in- 
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Hil. 
TO INCOME TAX RETURNS 


SHIFTING OF DEDUCTIONS FROM ESTATE 


JAMES B. LEWIS 
New York, N. Y.; Subcommittee Chairman* 


The Federal estate tax is imposed 
upon the taxable estate.!31 In determin- 
ing it, deductions are allowed for funer- 
al expenses, administration expenses, 
claims against the estate, unpaid mort- 
gages and other indebtedness in respect 
of estate property, and losses incurred 
during administration from casualty or 
theft.182 


For Federal income tax purposes the 
taxable income of an estate is computed 
in the same manner as in the case of an 
individual, with some modifications.133 
Like an individual, an estate is allowed 
deductions for all ordinary and neces- 
sary expenses paid or incurred during 
the taxable year (1) in carrying on any 
trade or business, (2) for the produc- 
tion or collection of income, (3) for the 
Management, conservation or mainte- 
nance of property held for the produc- 
tion of income, or (4) in connection with 
the determination, collection or refund of 
any tax.134 The rest of the usual income 
tax deductions including interest, 
taxes, losses, bad debts and depreciation 
— are also available to an estate.135 


There is a broad, though far from 
complete, overlap between these two sets 
of deductions. Within the area of the 
overlap, the executor may take the de- 
ductions for income tax purposes or for 
estate tax purposes, but not for both.136 
As an exception to this rule, a so-called 
“deduction .. . in respect of a decedent” 
may be taken under both the income and 
the estate tax.137 


Where the executor must choose 
whether to take income or estate tax 
deductions, his problem would at first 
blush seem to be that of a simple rate 
comparison. Experience has shown, how- 
ever, that this apparently easy choice 
may involve unsuspected complications. 


Types of Reductions 


Expenditures, losses, etc., may be ini- 
tially sorted into five classes: (1) items 
deductible under both taxes, (2) items 
deductible under either tax at the ex- 
ecutor’s choice, (3) items deductible un- 
der the income tax only, (4) items de- 
ductible under the estate tax only, and 
(5) items deductible under neither tax. 


*Subcommittee members: Douglas Arent, Bir- 
mingham, Ala.; Byron E. Bronston, Chicago, IIl.; 
Philip B. Driver, Philadelphia, Pa.; Vester T. 
Hughes, Jr., Dallas, Tex.; Barton H. Kuhns, Oma- 
ha, Neb.; Rudolph O. Schwartz, Manitowoc, Wis.; 
Robert F. Schwarz, Los Angeles, Cal.; William O. 
Shank, Chicago, II. 

181Sec. 2001. 

182Secs. 2053 and 2054. 

*88Sec. 641(b). 

1%4Secs. 162 and 212. 

1385Secs. 162-167 and 642(e). 

136Sec. 642(g). 

187Secs. 642(g¢) and 691(b). 
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Some of the rules governing this sort- 
ing process are well established. For an 
expense or claim to be deductible under 
the estate tax, it must be “allowable” 
under the local law.138 No estate tax de- 
duction may be taken for the following 
taxes: (1) income taxes on income re- 
ceived after the decedent’s death, (2) 
property taxes which had not become 
liens at death, and (3) estate or other 
death taxes.139 Interest accruing after 
death has also been refused deduction.14¥ 
Contractual claims are estate tax de- 
ductions only if they were “contracted 
bona fide and for an adequate and full 
consideration in money or money’s 
worth.141 Estate tax deductions are de- 
nied to the extent that there is no 
property against which they are en- 
forceable.142 Items which in effect are 
allowed in valuing the gross estate may 
not be taken again as deductions.148 

The income tax refuses deductions for 
(1) personal or family expenses, (2) 
capital expenditures, (3) expenses and 
interest relating to tax exempt income, 
and (4) losses and expenses involving 
certain related taxpayers.144 It also de- 
nies deduction of a variety of taxes, in- 
cluding (1) the Federal income tax it- 
self, (2) all estate or other death taxes, 
(3) gift taxes, and (4) Federal excise 
and stamp taxes not qualifying as ex- 
penses incurred in business or for the 
production of income.145 Deduction of 
bad debts and losses is limited in im- 
portant respects.146 

Thus, the estate tax is the exclusive 
province for deduction of a variety of 
items, including funeral expenses, Feder- 
al income tax on pre-death income, gift 
taxes, expenses relating to tax exempt 
income, and certain other administration 
expenses.147 The income tax alone offers 
deductions for foreign, state and local 
income taxes on post-death income,148 


128Sec. 2053 (a). 

139Sec. 2053(c) (1) (B); Estate of Theresa Sea- 
grist, 42 B.T.A. 1159 (1940). Taxes on income in- 
cluded in the returns of a decedent on the accrual 
basis but not received until after his death should 
be permitted to be deducted despite the exclusive 
statutory reference to time of receipt. 

140F lorence Scofield Stone, 38 B.T.A. 51 (1938). 

141Sec. 2053 (b) (1) (A). 

142Sec. 2053(c) (2). Items paid before the due 
date of the estate tax return are freed from this 
restriction. 

143Sec. 20382(b) and 2053(a) (4); Haggart’s Es- 
tate v. Comm., 182 F. 2d 514 (8d Cir. 1950); Rev. 
Rul. 298, C.B. 1953-2,257. The statute does not in 
terms prohibit a duplicate estate tax and income 
tax benefit for such items. 

14Secs. 262, 263, 265, and 267. 

145Sec. 164(b). 

146Secs. 165 and 166. 

147Fees paid in a suit to quiet title are an exam- 
ple of an administration expense which is not de- 
ductible under the income tax. U. S. Treas. Reg., 
Sec. 1.212-1(k) (1957). 

148At the executor’s election, foreign income tax- 
es may be taken as a credit against tax instead of 
as a deduction from gross income. Secs. 33 and 901. 








interest accruing after death, property 
taxes which become liens after death, 
and various post-death business and nop. 
business expenses which do not qualify 
as administration expenses. 


The income tax statute embraces with. 
in the term “deductions . . . in respect 
of a decedent,” which may be deducted 
under both taxes, the following: business 
expenses, expenses incurred in income 
production or otherwise as specified jn 
Section 212, taxes, interest and deple- 
tion.149 The income tax regulations at- 
tempt to distinguish these doubly de- 
ductible items from the category which 
the executor may deduct under either tax 
but not both on the ground of accru- 
ability at death.15® According to the 
regulations, the doubly deductible items 
are those “accrued at the date of a de- 
cedent’s death so that they are allow- 
able as a deduction under Section 
2053(a) (3) for estate tax purposes as 
claims against the estate, and are also 
allowable under Section 691(b) as de- 
ductions in respect of a decedent for in- 
come tax purposes.” Items “not accrued 
at the date of the decedent’s death so 
that they are allowable as deductions 
for estate tax purposes only as admini- 
stration expenses under Section 2053 (a) 
(2),” say the regulations, are deductible 
under one tax but not both.151 


The authority for the regulations’ 
rigid definition of “deductions .. . in 
respect of a decedent” is elusive. The 
companion term “income .. . in re- 
spect of a decedent” has been broadly 
construed to include items that clearly 
did not accrue, in an accounting sense, 
until after death.152 The two expres- 
sions came into the income tax law to- 
gether in the Revenue Act of 1942, to 
supplant the former requirement that 
“amounts” of income and deduction “ac- 
crued up to the date of (the decedent’s) 


149Sec. 691(b). Foreign income taxes may elec- 
tively be taken as an income tax credit even though 
deducted under the estate tax. 


150, S. Treas. Reg., Sec. 1.642(g)-2 (1956). 
Compare U. S. Treas. Reg., Sec. 1.691 (b)-1(a) 
(1957), which refers to the doubly deductible items 
as those “for which the decedent . . . was liable.” 


11This attempt to distinguish between claims 
against the estate, deductible under Sec. 2053(a) 
(3), and administration expenses, deductible under 
Sec. 2053(a) (2), on the basis of accrual at death 
is obviously incorrect. Demands against the dece- 
dent which are disputed or uncertain in amount at 
death and are thereafter settled by the executor in 
arms-length negotiations are deductible at the set- 
tlement figure as “claims against the estate” (not 
as “administration expenses’). Comm. v. State 
Street Trust Co., 128 F. 2d 618 (1st Cir. 1942); 
Rosenman v. United States, 53 F. Supp. 722 (Ct. 
Cl. 1944), rev’d on other grounds, 323 U.S. 658 
(1945); Percy B. Eckhart, 33 B.T.A. 426 (1935). 

182Sec. 691(a). See, for example, Comm. Vv: 
Linde, 213 F. 2d 1 (9th Cir. 1954), cert. denied, 
348 U. S. 871 [post-death liquidation payments 
from cooperative]; Bausch’s Estate v. Comm., 186 
F. 2d 313 (2d Cir. 1951) [post-death voluntary 
payment to estate by decedent’s employer]: Man- 
del v. Sturr, 1957-1 U.S.T.C. Par. 9668 (S.D.N.Y. 
1957) [Post-death settlement of rights in 1} artner- 
ship profits]; Rev. Rul. 55-463, C.B. 1955 2, 277 
[income resulting from a claim which was in proc 
ess of liquidation at decedent’s death]; Rey. Rul: 
57-544, 1957-47 Int. Rev. Bull. 12 [royaliy pay- 
ments determined by post-death exploita‘ion of 
publication contract]. 
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death” should be “included in computing 
net income” and allowed as deductions” 
for the “taxable period in which falls 
the date of his death” if “not otherwise 
properly” includible or allowable “in re- 
spect of such period or a prior period.153 
The parallel wording for income and de- 
ductions in the repealed provisions natur- 
ally led to application of the same con- 
cepts of accrual for both.154 Logic equal- 
ly calls for uniform interpretation of 
the parallel wording for income and de- 
ductions in respect of a decedent under 
present law. If income in respect of a 
decedent is to be broadly construed to 
reach economically attributable to events 
antedating death but not yet accrued, 
deductions should receive analogous 
treatment. To illustrate, foreign, state 
or local taxes upon pre-death income 
which are not agreed to, and thus do 
not accrue, until after death should be 
deductible under both the estate and 
income taxes. 

Once the category of deductions which 
may be taken under either the income 
or the estate tax, but not both, has been 
determined, further analysis is neces- 
sary. Expenses of the sale of capital 
assets should sometimes be taken as 
estate tax deductions even though other 
expenses are better taken as income tax 
deductions, because the estate tax bene- 
fit per dollar of deduction may exceed 
the capital gains tax rate but not the 
marginal ordinary income tax rate.155 
Where tax free income is involved, it 
may be well to subdivide expenses into 
three categories: those related exclusive- 


188Int. Rev. Code of 1939, Sec. 42(a) and 43 prior 
to amendment by the Revenue Act of 1942. 

4See Comm. v. United States Trust Co., 143 F. 
2d 243 (2d Cir. 1944). 

Rev. Rul. 56-48, C.B. 1956-1, 210 holds that ex- 
penses of sale of capital assets are within the elec- 
tive area. 
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ly to tax free income, those apportion- 
able between tax free and taxable in- 
come, and those related exclusively to 
taxable income. The first category is 
obviously useful only under the estate 
tax, and the second and third categories 
should be separately tested as income 
and estate tax deductions. The Internal 
Revenue Service has informally stated 
that it will not permit the percentage of 
the second category which is disallowed 
for income tax purposes to be taken as 
an estate tax deduction.156 


Medical, dental, etc., expenses of the 
decedent which are paid after death re- 
ceive special treatment. Although not 
deductible on the estate’s income tax re- 
turn, they are deductible on the de- 
cedent’s final return if paid within one 
year following his death. They may be 
used either in that manner or taken as 
estate tax deductions.157 The tax benefit 
comparison in this case must, therefore, 
be made between the income tax lia- 
bility of the decedent’s final taxable 
period and the estate tax liability. 


Certain estate tax deductions may be 
largely or wholly wasted because they 
reduce the marital deduction!5§ or may 
eat into tax credits.159 The relative util- 
ity of such items as income tax deduc- 
tions should be separately considered. 


Mechanics of Choice 


As indicated in the preceding discus- 
sion, the items deductible under either 
tax may be split between the two taxes 
as the executor chooses.169 One deduc- 
tion or a portion of a deduction may be 
taken under the income tax, and another 
deduction or portion of a deduction un- 
der the estate tax. Rate differentials or 
other factors may dictate one use of de- 
ductions for one year and the other 
use for another year. (Of course, the 
year of deduction of an expenditure for 
income tax purposes is fixed by the time 
it is paid or incurred, depending on 
the estate’s accounting method.) Rate 
brackets may justify splitting the de- 
ductions for a single year. 


It must be kept constantly in mind 
that the rate tables are not the sole 
determinant of the choice. Effective 
rates may differ widely from the rates 
in the tables. Deductions determined by 
a percentage of the income or estate — 
particularly the estate tax marital de- 
duction — and credits against tax may 
greatly alter the effect of the rate 


156For example, if 30 percent of the estate’s in- 
come is tax exempt, the executor cannot, by split- 
ting second category deductions 30-70 between the 
estate and income taxes, avoid disallowance of 30 
percent of the 70 percent. 

187S$ec. 213(d). If the expenses were incurred 
during marriage and subsequently paid by the sur- 
viving spouse, a third choice is their deduction on 
the surviving spouse’s return for the year of pay- 
ment. U. S. Treas. Reg., See. 1.213-1(e) (3) 1957. 

158Proposed Regulations, Sec. 20.2056(a)-2(b) 
and (3). 

15°T.D. 5565, Sec. 82.106, C.B. 1947-1, 125 [Losses 
during settlement of estate]. 

160TJ, S. Treas. Reg., Sec. 1.642(g)-2 (1956); I.T. 
4048, C.B. 1951-1, 39. 


tables. For example, a marginal estate 
tax “table” rate of 28 per cent is an 
effective marginal rate of only 14 per- 
cent in a maximum marital deduction 
case. The safest approach is to recom- 
pute the estate and income taxes to de- 
termine the effect of taking various 
amounts of deduction under either tax. 


Unfortunately, many unknowns may 
exist at the time returns must be filed. 
On the due date of the estate tax re- 
turn items — attorneys’ fees and ex- 
ecutors’ commissions — may be only ap- 
proximately known. Although the estate’s 
fiscal year will have been fiexd, the in- 
come tax brackets of the estate for fu- 
ture years will depend upon the rate 
of its liquidation and the timing of dis- 
tributions of income and corpus.1®! More- 
over, the top estate tax bracket is often 
not closely predictable, since the out- 
come of probable disputes over valu- 
ation, inclusion of lifetime transfers or 
other issues cannot be foretold. 


In sum, a final decision upon the op- 
timum division of deductions is often 
difficult if not impossible to make in 
filing the estate tax return and the early 
income tax returns. Fortunately, the ini- 
tial decision can be prevented from be- 
coming binding by the exercise of some 
care. 


An item is not allowable as an income 
tax deduction unless a statement is filed 
to the effect that (1) the item has not 
been allowed as an estate tax deduction 
and (2) all rights to take the item as 
an estate tax deduction are waived,.162 
Since the waiver acts as a relinquishment 
of the right to have the item allowed as 
an estate tax deduction, filing of the 
statement makes the choice final. For- 
tunately, the statement (which must be 
filed in duplicate) does not have to ac- 
company the return, It may instead be 
filed later with the District Director of 
Internal Revenue with whom the return 
was filed, for association with the re- 
turn.163 If the income tax return is 
audited, the agent will often insist upon 
obtaining the statement in connection 
with the audit (although the regulations 
say it may be filed at any time prior to 
the expiration of the statutory period 
for assessment). By not filing the state- 
ment with the income tax return atthe 
outset, two to three years of “hind- 
sight” are usually made available in 
which to decide whether the deductions 
should be shifted to the estate tax.1® 


The claiming of deductions at the out- 


161To the extent that the estate income qualifies 
for a distributions deduction under Sec. 661 and is 
taxable to the beneficiaries under Sec. 662, the 
choice under Sec. 642(g) may require comparison 
of the estate tax brackets with the beneficiaries’ 
income tax brackets. 

162Sec. 642(g¢); Regulations, Sec. 1.642(g)-1. 

1681J. S. Treas. Reg., Sec. 1.642(g)-1 (1956). 

14This continuing choice is apparently not avail- 
able for losses from casualty or theft, which may 
not be deducted for income tax purposes “if, at the 
time of the filing of the [income tax] return, such 
loss has been claimed for estate tax purposes in 
the estate tax return.” Sec. 165(c) (3). 
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set on the estate tax return does not 
prejudice the subsequent shift of the de- 
ducted items to the income tax, since no 
waiver has to be filed to support the 
estate tax deduction. However, the regu- 
lations state that the switch of an estate 
tax deduction to the income tax returns 
is possible only “so long as the estate 
tax deduction is not finally allowed.165 
The regulations presumably envisage 
that estate tax deductions become “al- 
lowed,” and thus not subject to shift to 
the income tax, when they are accepted 
upon audit. Possibly, however, one might 
urge that, at any subsequent time with- 
in the period of limitations on assess- 
ment, the taxpayer may cause those de- 
ductions to become “disallowed” by waiv- 
ing any right to them, paying the re- 
sulting additional estate tax, and claim- 
ing them under the income tax. Even if 
conclusion of estate tax audit is the 
cut-off point legally, or at least prac- 
tically, substantial time is available for 
shifting and reshifting of deductions in 
either direction as long as the statement 
and waiver have not been filed with, or 
for association with, the income tax re- 
turn. A tickler file or docket sheet is 
useful in keeping track of the problem. 


Effect of Choice under State Law 


The executor’s problems do not end 
when he has allocated deductions be- 
tween the estate and income taxes so 
as to obtain the maximum over-all tax 
saving. His choice, no matter how well- 
tailored taxwise, will often disturb the 
delicate interrelation of the property 
rights of the beneficiaries. Their reme- 
dies against each other or against the 
executor must then be determined under 
local law and practice. 

No court has suggested that the ex- 
ecutor is not free to exercise the choice 
conferred by Section 642(g) with re- 
spect to the use of deductions. Pre- 
sumably, the executor should, absent 
contrary instructions in the will, exer- 
cise the choice for the good of the estate 
as a whole. The executor’s primary duty 
in dealing with the deductions is to keep 
taxes to a minimum and thus preserve 
the assets of the estate. However, care- 
ful testators may wish to underscore 
this approach for the guidance of their 
executors. 

The local courts have, however, shown 
concern over the effect of shift of de- 
ductions to the income tax where the 
will creates trusts. The most important 
deductible expenses involved are charges 
against principal account. Traditionally, 
these deductions have been taken for 
estate tax purposes. This traditional use 
also satisfies concepts of equity; prin- 
cipal account, having borne the expenses, 
properly receives the tax benefit flowing 
from their deduction. However, if the 
deductions are shifted to the income tax, 
principal account still is charged with 


165). S. Treas. Reg., Sec. 1.642(g)-1 (1956); 
Rev. Rul. 240, C.B. 1953-2, 79. 
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the expenses but income account reaps 
the tax benefit. The remaindermen are 
saddled with additional estate tax and 
the income beneficiaries receive untaxed 
income. 


The courts of two states have re- 
quired adjustments in favor of the re- 
maindermen.166 Income account must, 
under these opinions, reimburse principal 
account so that the latter is in the posi- 
tion it would have been in if the ex- 
penses had been taken as estate tax de- 
ductions. Any excess of the income tax 
saving over the estate tax increase re- 
mains with the income beneficiaries. 


The result of these opinions seems 
salutary. Although it undeniably intro- 
duces an additional computation in de- 
termining the respective rights of the 
income beneficiaries and remaindermen, 
the computation is a relatively simple 
one.167 The rule, in keeping the remain- 
dermen whole, frees the executor from 
conflicting pressures which would other- 
wise inhibit his making the best choice 
taxwise. It probably does serve to obviate 
“dislocation of the testator’s bounty.168 
Those who disagree and prefer to wor- 
ship at the shrine of simplicity are, 
of course, free to draw wills which 
eliminate the necessity of the adjust- 
ment.169 And testators who live in the 
46 states in which the courts have not 
yet spoken on this subject may make 
their choice by appropriate will language, 
or take their chances by remaining silent. 
The Warms and Bixby opinions will un- 
doubtedly exercise a strong pull on the 
courts of other states to reach a similar 
result, 


The deduction of administration ex- 
penses under the income tax may also 
affect the amount of the marital deduc- 
tion. That deduction is limited to one- 
half of the adjusted gross estate, which 
(except in community property situa- 
tions) is the gross estate less the “aggre- 
gate amount of the deductions allowed 
by sections 2053 and 2054.”179 The shift 
of such deductions to the income tax 
increases the adjusted gross estate and, 
consequently, the ceiling on the marital 
deduction.171 Of course, this raising of 
the ceiling is meaningful only if suffi- 
cient qualifying property passes to the 
surviving spouse to exceed the original 
ceiling. 

Realizing that no other technique will 
guarantee optimum use of the marital 


16E state of Warms, 140 N.Y.S. 2d 169 (Surr. Ct. 
N. Y. Co. 1955); Estate of Bixby, 140 Cal. App. 
2d 326, 295 P. 2d 68 (1956). 

17Cf. Berger v. Burnett, 95 N. J. Eq. 643, 123 
Atl. 879 (1924), in which the court elevated sim- 
plicity in estate accounting above equities involv- 
ing unduly complex apportionment. Also cf. Estate 
of Mattes, 139 N.Y.L.J. 38, p. 7, col. 1 (Surr. Ct. 
N. Y. Co., Feb. 25, 1958). 

168E state of Bixby, supra, note 36. 

18°See Bronston, Elections and Discretions Under 
the Code: The Executor’s Dilemma, 35 Taxes 986, 
988-9 (1957). 

170Sec. 2056 (c) (2) (A). 

I7Rev. Rul. 55-255, C.B. 1955-1, 460. Each dollar 
of deduction shifted increases the maximum mari- 
tal deduction by fifty cents. 





deduction, many testators have defined 
the bequest to the surviving spouse jp 
terms of fifty per cent of the value of 
the adjusted gross estate. Where these 
so-called “formula clauses”!7? are used, 
the shift of deductions to the income tax 
not only raises the ceiling on the marital] 
deduction but also, through operation of 
the formula, correspondingly increases 
the bequest to the surviving spouse. The 
Internal Revenue Service has stated its 
willingness to recognize this result if 
the local law also does so.173 



















One state court opinion apparently 
holds that the beneficiaries other than 
the surviving spouse may question the 
executor’s right to decrease their inter- 
ests and increase that of the wife by 
taking deductions under the income tax 
rather than the estate tax.174 Accord- 
ing to the court, the choice under Sec- 
tion 642(g) “does not authorize the ex- 
ecutors to vary the interest of the lega- 
tees.” Although the exact result required 
by the opinion is far from clear, it 
undoubtedly keeps the interest passing 
from the spouse below the amount needed 
to obtain the enlarged maximum marital 
deduction resulting from the election. 




























This result appears to be at odds with 
the intent of testators who employ 
formula clauses. The essential purpose 
of a clause is that, come what may, the 
surviving spouse’s bequest is — to the 
extent property is available — to equal 
the maximum marital deduction. A testa- 
tor who frames his will in terms of the 
sections of the Internal Revenue Code 
should be presumed to have intended the 
sections of that Code to apply. More- 
over, it is useless to pretend that the 
executor may not affect the computation 
of such a bequest. The choice between 
date-of-death and alternate valuation un- 
avoidably affects the bequest. And s0 
may the give-and-take of estate tax set- 
tlements involving two or more issues. 





























Despite the precedent of the Levy 
opinion, the courts should, where possi- 
ble, interpret the will of a decedent who 
has obviously sought the maximum de- 
duction so as to permit that result. 
Meanwhile, testators may completely 
protect themselves only by using lan- 
guage expressly negativing the result 
of the Levy case. Where that is not 
done, executors must run the risk of 
additional local litigation and of possible 
impairment of the marital deduction. 












































172For expression of divergent views of such will 
clauses, see Trachtman, Leaping in the Dark, Pro- 
ceedings, A.B.C. Section of Real Property, Probate 
and Trust Law 98 (1954), 93 TRUSTS AND ESTATES 
922, 926 (1954), and Sargent, To Each His Own, 
Proceedings, A.B.A. Section of Real Property, Pro- 
bate and Trust Law, 117 (1954), 93 Trusts AND 
ESTATES 933 (1954). 

178Rev. Rul. 55-643, C.B. 1955-2, 386. 

1%4Estate of Levy, 167 N.Y.S. 2d 16 (Surr. Ct 
N. Y. Co. 1957). See generally Bronston, Tat 
Problems of Formula Type of Marital Deduction 
Bequest, American Bar Association, Report of 
Proceedings of Probate and Trust Law Divisions, 
Section of Real Property, Probate and Trust Law, 
96, 99-102 (1957). As to the possible rule in Illi 
nois, see Bronston, supra, note 39, at 988. 
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IV. LIFE INSURANCE SETTLEMENT OPTIONS 


HARRY S. REDEKER 
Philadelphia, Pa.; Subcommittee Chairman* 


Modern estate planning requires the 
lawyer to make an examination of the 
client’s insurance policies for several 
purposes. First, he must determine which 
of said policies qualify for the marital 
deduction.181 Second, he may be under 
a duty to advise in respect of the pos- 
sible assignment of one or more such 
policies as a part of the estate plan.182 
Third, the proceeds of such policies 
may be subject to an apportionment 
of estate and inheritance taxes.183 
Fourth, a wide variety of legal problems 
— wholly unrelated to tax considerations 
— must be considered in determining 
who should be designated as beneficiaries 
and contingent beneficiaries to receive 
the proceeds of policies and whether 
these proceeds should be paid in a lump 
sum or under an interest or instalment 
option in the policy.1%4 


*Subcommittee members: Elmer L. Fingar, 
White Plains, N. Y.; Jerome A. Manning, New 
York, N. Y.; Frank L. Mechem, Seattle, Wash.; 
Joseph Trachtman, New York, N. Y.; Lowe Wat- 
kins, Nashville, Tenn.; Charles A. Woods, Jr., 
Pittsburgh, Pa. 

181Knecht, Life Insurance Options and Marital 
Deduction, IX Journal Am. Society, C.L.U. 66 
(Winter 1954); Owen, Life Insurance and the 
Marital Deduction in Estate Planning, 29 Taxes 
388 (1951). 

1821Jnder I.R.C., Sec. 2042, proceeds of life insur- 
ance receivable by beneficiaries other than the in- 
sured’s estate generally are not includible in the in- 
sured’s gross estate for federal estate tax purposes, 
provided the decedent owned no incidents of own- 
ership at the time of his death; Munch, Estate Tax 
Problems in Transfers of Life Insurance, Proc. 
N.Y.U. 15th Ann. Inst. on Fed. Taxation 219 
(1957). 

18The executor, under IRC §2206, may recover 
from the beneficiary the amount of any estate tax 
attributable to the inclusion of such proceeds in 
the gross estate. When the proceeds are left with 
the insurance company under a settlement option, 
the question arises whether the tax can be collected 
directly from the insurance company. Courts have 
held that the company is not a “transferee’’ under 
provisions corresponding to I.R.C., Secs. 6324(a) 
(2) and 6901: John Hancock Mutual Life Insur- 
ance Co. v. Helvering, 128 F. 2d 745 (D.C. Cir. 
1942). The company is also not generally liable 
under state laws: Marks v. Equitable Life Assur- 
ance Society, 185 N. J. Eq. 339, 38 A. 2d 833 
(1944); In re Moreland’s Estate, 351 Pa. 623, 42 
A. 2d 68 (1945). However, in New York, Sec. 124 
of the Decedent Estate Law has been interpreted 
to permit recovery directly from the insurance 
company, followed by a corresponding reduction in 
the proceeds and the instalments: In re Scott’s Es- 
tate, 286 N. Y. Supp. 138, 298 N.Y. Supp. 126, (1st 
Dept. 1937). 

1%4For example, if the policies are encumbered by 
liens, different consequences will flow if the loan 
was made by the insurer or another lender — such 
as a bank. If made by another lender to whom the 
policy was assigned as collateral, and the lender 
collects the amount owing on the insured’s death 
out of the policy proceeds, the beneficiary may suc- 
ceed to the lender’s rights and thereby recoup from 
the estate the balance of the proceeds that were 
diverted away by the loan. Walzer v. Walzer, 3 
N.Y. 2d 8 (1957) but if the loan was made by the 
insurer, the beneficiary has to be content with the 
reduced proceeds. Some insurance companies will 
permit a loan made them to be repaid after the 
insured’s death so that a beneficiary can obtain 
full advantage of attractive options under the poli- 
cies. 

See, in general, Trachtman, ESTATE PLANNING 
(1958 ed.) 81-88; MacNeill, MAKING THE Most OF 
Your Estate (Harper & Brothers 1957) Ch. 14; 
Hoxie, Secondary Beneficiaries and Settlement Op- 
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The lawyer will be derelict in his duty 
to his client if he fails to make such 
examination, which requires some knowl- 
edge concerning settlement options. The 
Committee recognizes the importance of 
life insurance in estate planning!§5 and 
the desirability of reporting on develop- 
ments of the law so that the lawyer will 
have the knowledge necessary to deal 
with the subject and to coordinate the 
life insurance portion of the estate plan 
into the entire plan. 


Settlement Options in Life Insurance 
and Annuity Contracts 


Often the payment of the proceeds of 
a policy in a lump sum is not as desir- 
able as retention of those proceeds by 
the life insurance company at interest 
or payment under an instalment ar- 
rangement. In such cases, the settlement 
options found in the life insurance policy 
must be reviewed. 


An intelligent insurance program com- 
bines settlement options offered by the 
various companies into a comprehensive 
distributive pattern tailored to fit the 
major needs of the individual client. 
Such arrangements are considered of 
significance in the small and medium size 
estate to cover most of the needs of the 
immediate family. These options are ad- 
vantageously used to a lesser extent in 
larger estates. The knowledge of the life 
insurance agent and the facilities of the 
agency field office and the insurance com- 
pany’s home office can be of help to the 
lawyer in the proper arrangement of set- 
tlement options.186 

Four principal settlement options are 
found in life insurance policies.187 


a. Interest Option. Policy proceeds 
are retained by the company. The com- 
pany pays interest to the beneficiary 
monthly, quarterly, semi-annually or an- 
nually. In many instances, withdrawal 
} rivileges are given to the beneficiary. 
The beneficiary may be given the right 
to withdraw the proceeds at any time 
she wishes, or her withdrawal privileges 
may be limited to a stated amount each 
year or to a total aggregate amount. 


b. Fixed Period Option. Proceeds are 
payable periodically to liquidate prin- 


tions, X Journal Am. Society C.L.U. 135 (Spring 
1956); Shattuck and Farr, THE ESTATE PLANNER’S 
HANDBOOK (2d ed., Little Brown & Co., 1953) Ch. 
III; THE BENEFICIARY IN LIFE INSURANCE (Univ- 
ersity of Penna. Press, 1948). 

15Casner, ESTATE PLANNING 
Brown & Co., 1956) Ch. 7. 

18The extent to which policies of different com- 
panies can be synchronized will often depend upon 
company rules and practices. These are summar- 
ized in Fliteraft, SETTLEMENT Options. (Flitcraft, 
Inc., 75 Fulton Street, New York City). See also 
Harkness, Trends in Insurance Settlements, 95 
TRUSTS AND ESTATES 316 (1956). 

187Redeker and Reid, Lire INSURANCE SETTLE- 
MENT OPTIONS (Little, Brown & Co., 1957). 
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cipal and interest in an orderly fashion 
over a period of years, usually one to 
thirty years, at a specified rate for each 
$1,000 of proceeds. Most companies do 
not regard it practicable to give a par. 
tial commutation privilege to the bene. 
ficiary. Accordingly, commutation privi- 
leges, if incorporated in the settlement 
agreement, must usually extend to the 
entire remaining unpaid instalments, 


ce. Fixed Amount Option. Installments 
of a specified amount are payable pe. 
riodically until the proceeds, with an- 
nual interest accretions, are exhausted, 
This option is very similar to the Fixed 
Period Option but it affords much more 
flexibility. Partial withdrawals are 
usually permissible under company rules. 
The specified periodic instalment will re- 
main the same even though the proceeds 
are increased by dividend additions or 
accidental death benefits, or are de- 
creased by policy loans. Increases or de- 
creases in total proceeds will merely af- 
fect the length of time during which in- 
stalments will be payable. If the policy 
owner wishes to effect a change to an- 
other settlement option at some future 
date, company rules usually permit it 
under the Fixed Amount Option. 


d. Life Income Option. Instalments 
are payable during the beneficiary’s life- 
time. The amount of each instalment 
depends on-the type of annuity selected, 
the rate of interest assumed, the age of 
the payee when the income commences, 
and the sex of the payee. This option is 
found principally in four different forms: 


I. The Life Annuity. Instalments are 
payable only so long as the payee lives, 
with no return of principal guaranteed. 
Because no principal return is guaran- 
teed, this option provides the largest 
life income. However, because of the sub- 
stantial possibility for virtually com- 
plete dissipation of policy proceeds 
through early death of the payee in a 
given case, this option is not commonly 
found in policies issued today. 


II. The Refund Annuity. Instalments 
are payable as long as the payee lives, 
but if he or she dies before receiving 
an amount equal to the principal sun, 
the balance is paid to a second payee. 

III. Life Income with Period Cer- 
tain. Instalments are payable as long as 
the payee lives, but should this payee 
die before receiving payments for 4 
specified number of “years (or months) 
certain,” the company will continue the 
instalments to a second payee unti! the 
end of the certain period or will pay the 
commuted value in some other specified 
way. Usually the certain period runs 
for 5, 10,15 or 20 years, with 10 and 
20 years the most frequent. 

IV. Joint and Survivor Annuity. This 
option provides income for two lives — 
normally for the lifetime of the insured 
and one other person. In some cases pay- 
ments are continued in the same an ount 
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to the second payee; in others, at the 
death of one payee instalments are re- 
duced to three-fourths, two-thirds or one- 
half the original amount, and the pay- 
ment is continued for the second payee’s 
remaining lifetime. Joint and Survivor 
Annuities are normally used at the ma- 
turity of a policy as an endowment or 
upon surrender of a policy for its cash 
yalue, rather than for proceeds payable 
at death. 

Policies usually give to the owner the 
right to specify that proceeds shall be 
payable under one of the income settle- 
ment options.188 The option may be 
elected by agreement between the policy- 
owner and the company during the in- 
sured’s lifetime or by the beneficiary en- 
tiled to a lump sum payment at 
death.189 


Use of Options to Cover Needs 


Too often the settlement agreement 
amounts to little more than a cash settle- 
ment for the primary beneficiary. This 
is the situation when the proceeds are 
simply held under the Interest Option 
with the full right to withdraw principal 
or to elect any other settlement option 
in the policy. At the other extreme is the 
settlement agreement that provides only 
interest payments under the Interest Op- 
tion, with no withdrawal privileges and 
no right on the widow’s part to change 
to any of the other settlement options. 
A much better result is achieved by as- 
certaining the precise expectable income 
and principal needs of the family in the 
foreseeable future and to specify pay- 
ment of a periodic income that will have 
a realistic relationship to those needs. 
Flexibility can be incorporated in the 
form of withdrawal privileges or the 
right at some future time to elect one of 
the other settlement options.19° 





18As to the rights of guardians and trustees to 
elect settlement options, see Kappes, Are Life In- 
surance Policies Negotiable Instruments? XII Proc. 
Assoc. Life Ins. Counsel 389, 408 (1955); Booth, 
The Life Insurance Policy in the Probate Court, 
X Proc. Assoc. Life Ins. Counsel 1 and 143 (1949). 

19Elections of settlement options by beneficiaries 
after the death of the insured, in which contingent 
beneficiaries were named to receive proceeds re- 
maining with the company at the electing benefici- 
ary’s death, have been upheld as exceptions to the 
testamentary disposition rule even though the 
beneficiary reserved a right to withdraw the pro- 
ceeds at any time: Hall v. Mutual Life Ins. Co., 
282 App. Div. 2038, 122 N.Y.S. 2d 239, aff’d 306 
N.Y. 909, 119 N.E. 2d 598 (1954); Mutual Benefit 
Life Ins. Co. v. Ellis, 125 F. 2d 127 (2d Cir. 1942). 
Similarly an exception has been recognized as re- 
Spects the insured’s election of the retention of the 
endowment maturity value for his benefit under 
the Interest Option, with a withdrawal privilege, 
and the designation by him of contingent payees 
to reccive any proceeds remaining with the com- 
pany «‘ his death: Toulouse v. New York Life Ins. 


Co., 4) Wash. 2d 538, 245 P. 2d 205 (1952). 
Hardship resulting from an inflexible settle- 
ment ‘rrangement will not induce a court to set 
aside «he clear contractual arrangement between 
the ir ired and the company; Pierowich v. Metro- 
Polita:. Life Ins Co., 282 Mich. 118, 275 N:W. 789 
(1937 McLaughlin v. Equitable Life Assurance 
Societ., 112 N. J. Eq. 344, 164 Atl. 579 (1933). 
But c’ N.Y, Pers. Prop. Law, Sec. 17(2), which 
Provides that where life insurance proceeds are re- 
tained under an agreement to credit the interest, 
and th» beneficiary is destitute of means of support 
pena e-ucation, the court may permit invasion of 
ere 


credits for these purposes. 
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a. Clean-Up or Estate Clearance 
Fund. Proceeds set aside for this pur- 
pose are usually payable either to the 
insured’s estate or to the widow as 
primary beneficiary and the insured’s 
estate as contingent beneficiary. It is 
important to name the insured’s estate 
rather than minor children as contin- 
gent beneficiaries to make certain that 
the proceeds will be readily available for 
estate clearance purposes. A popular 
arrangement is to hold this portion of 
the proceeds under the Interest Option 
for the widow subject to her full right 
of withdrawal. 

b. Dependency Period Income. Income 
to be provided for the family until 
children become self-supporting is usual- 
ly best arranged under the Fixed 
Amount Option. Partial withdrawals 
may be permitted for emergencies with- 
out affecting the level of income. Under 
this option, provision may readily be 
made for periodic increase or decrease 
of instalments to synchronize with in- 
come from other sources or to reflect 
the time when each of the children be- 
comes self-supporting. It is also adapt- 
able for change to some other settlement 
option at a later date. 

ce. Social Security Gap Fund. The pe- 
riod between the youngest child’s 18th 
birthday and the attainment of age 62 
by the widow is the period when no 
Social Security benefits are payable.191 
During this gap the amount of the pe- 
riodic instalments from the insurance 
proceeds is frequently increased. This 
gap period income is provided either un- 
der the Fixed Amount Option or the 
Fixed Period Option. The same result 
may be accomplished by commencement 
of the Life Income Option at the begin- 
ning of the gap period although, as will 
be explained below, commencement of the 
Life Income Option at too young an 
age may not be desirable. 

d. Widow’s Life Income. An income 
that the widow or other beneficiary can- 
not possibly outlive is a recognized basic 
need which life insurance is designed to 
fulfill. This fact does not necessarily sug- 
gest that the death of the insured is the 


191Sec. 202(g¢) Act of Aug. 14, 1935 as amended, 
C. 531, Tit. II, 49 Stat. 623, 42 U.S.C.A. 402. 
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proper date for commencement of the 
Life Income Option. Nor does it pre- 
clude extremely adverse consequences in 
individual cases from the use of the 
“10-year certain period” or, in some in- 
stances, from mandatory provision for 
payment of the Life Income Option in 
any event. While the Life Income Op- 
tion is a highly recommended mode of 
settlement, its use at certain times or 
under particular circumstances may be 
highly questionable. 

The following comments are made with 
particular reference to policies issued at 
the present time by life insurance com- 
panies, but many of the principles will 
also apply to policies that have been is- 
sued in years past with higher interest 
guarantees. 

This discussion also assumes a desire 
to preserve some values for contingent 
beneficiaries. If this is not the case, re- 
quest should properly be made for a 
straight life annuity, either as a policy 
option in the case of a few companies, 
or as an extracontractual arrangement 
with other companies, to give the bene- 
ficiary the maximum possible guaran- 
teed life income. Such an annuity will 
yield a larger income than that provided 
under either the 10-year certain or 20- 
year certain Life Income Option. The 
policyowner will understand that all val- 
ues under the policy will cease upon the 
death of the beneficiary for whom the 
annuity is provided. 

I. Very Young Beneficiaries. Age 50 
or 55 is perhaps the minimum age at 
which commencement of the Life Income 
Option is attractive. At younger ages, 
the return seems not to justify the 
shrinkage each year in the amount avail- 
able for contingent beneficiaries under 
the refund feature. Approximately the 
same amount of income can be provided 
by combining three options and preserv- 
ing more principal intact for a much 
longer time. The principle of this ar- 
rangement is to place a major portion, 
such as two thirds, of the proceeds un- 
der the Interest Option for, say, 20 
years, after which this portion of pro- 
ceeds is paid to the beneficiary under 
the Life Income Option, 20 years cer- 
tain. The remaining portion of proceeds, 
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one third in our hypothetical case, is 
paid to the beneficiary in instalments for 
20 years under the Fixed Period Op- 
tion. 

The exact percentages will depend up- 
on the interest guarantees in the par- 
ticular policy and the age of the bene- 
ficiary when the life income is to com- 
mence, The dollar income for the bene- 
ficiary will closely approximate the in- 
come that- would have been paid by im- 
mediate commencement of the Life In- 
come Option. However, the option-com- 
bination arrangement retains intact for 
contingent beneficiaries a major share 
of the proceeds for a full 20 years, and 
then preserves intact some guaranteed 
amount for contingent beneficiaries dur- 
ing the next 20 years — a spread of 40 
years as compared with 20 years if the 
Life Income Option commenced immedi- 
ately at the insured’s death.192 

II. Selection of the Proper Certain 
Period. The Life Income Option really 
consists of two portions of proceeds. One 
portion provides a Fixed Period Op- 
tion for the period certain, and payments 
under this portion are guaranteed even 
if the beneficiary does not live. The 
other portion provides a deferred life an- 
nuity, payable to the beneficiary only if 
she outlives the period certain.193 There 
can be no refund on this latter portion. 
The portion of proceeds required to pro- 
vide the deferred annuity is much more 
substantial at the younger ages or for 
the shorter certain periods, because of 
the likelihood that the beneficiary will 
survive the certain period. 

Under policies currently issued, for a 
female beneficiary age fifty, 57 per cent 
of the proceeds may be required to pro- 
vide the deferred annuity feature under 
the Life Income Option if the 10-year 
certain period is chosen. Stated another 
way, if the female beneficiary under a 
$10,000 policy is age 50 at the insured’s 
" 182The detail of such an arrangement is given in 
Redeker and Reid, LIFE INSURANCE SETTLEMENT 
OPTIONS: Sec. 3.10.3. 

18The Third Circuit Court of Appeals recognized 
this division of proceeds under the Life Income 
Option in deciding that the nonrefundable portion 
attributable to the deferred annuity created no 
terminable interest and therefore qualified for the 
marital deduction even though no power of ap- 


pointment was given to the surviving.spouse; Reilly 
v. Comm., 239 F. 2d 797 (8rd Cir. 1957). 





death, and lives to receive just one pay- 
ment under the Life Income Option with 
a 10-year certain period, contingent 
beneficiaries will receive, on a one-sum 
basis, $4,300, less the payment of $40.20 
already made to the primary beneficiary 
— a shrinkage of $5,700! If the 20-year 
certain period is used under the same 
circumstances, only 27 per cent of the 
proceeds is required to provide the de- 
ferred annuity, and the shrinkage is 
only $2,700. 

Facts such as these will be a com- 
pelling deterrent against recommenda- 
tion of the 10-year certain period under 
the Life Income Option in most cases, 
and will alert the insured seriously to 
consider the propriety of using the Life 
Income Option on any basis in the case 
of beneficiaries of very advanced years 
or in poor health. Settlement plans which 
involve no possible shrinkage because of 
the deferred annuity feature may be a 
better arrangement for those benefi- 
ciaries who are old or ill. 


III. Elective Versus Mandatory Com- 
mencement, Where permissible under 
company rules, the beneficiary may be 
given the right to elect the Life Income 
Option at a future date or age instead 
of making its commencement mandatory. 
In this way, the proceeds can be left 
under the Interest Option if the Life 
Income Option seems inadvisable at the 
date the right of election accrues to the 
beneficiary.194 

e. Income for Children. The actual 
needs many years hence of any benefi- 
ciary, including minor children, are dif- 
ficult to estimate. Settlement agreements 
that endeavor to carry out specific in- 
come estimates to cover a number of 
different contingencies quickly become 
lengthy and complicated. To the extent 
that these estimates cannot be _ in- 
creased at the discretion of the guar- 
dian, minor children may be chained to 
a wholly inadequate income during times 
of inflation. A more flexible and simple 
approach is to retain each child’s share 
under the Interest Option with the full 


1%The extent to which this suggestion may be 
utilized will depend on policy provisions and on 
company rules. See Flitcraft, SETTLEMENT OPTIONS 
(1958) pp. 20-23, question No. 5. 
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right to withdraw that share or to elect 
any instalment option in the policy. 


Such broad powers will enable a cuar. 
dian or trustee to elect for the benefit 
of the minor child precisely the type of 
settlement best suited for the child when 
the need arises with the power to 
change the arrangement from time to 
time. Such an arrangement seems to re. 
move any necessity for estimating pre. 
cise income and principal needs many 
years hence, in the light of changing 
family circumstances that may not be 
remotely foreseeable at the time the set- 
tlement agreement is signed by the 
policyowner, 


Since in most cases income payments 
cannot be made directly to a minor, the 
policyowner must also choose a vehicle 
to pay income for the minor child’s bene- 
fit. The policyowner has at least five 
procedures from which to choose. The 
fifth one seems to be free of the objec- 
tions inherent in most or all of the 
others, as will be demonstrated in the 
following discussion of each alternative: 


1. Administration by Guardian. This 
means separate legal proceedings for 
each child to petition the court to ap- 
point a guardian. Some initial expense 
is entailed, and the law may compel the 
guardian to give bond for double the 
amount of the proceeds, with an annually 
recurring bond premium, Guardians 
must obtain specific court approval for 
many acts,195 and must periodically file 
an accounting with the court. The in- 
sured has no actual control over the 
court’s selection of the guardian. Laws 
that permit naming of guardians in a 
will generally have no application to 
life insurance proceeds that do not pass 
under the will.196 


II. Formal Trust. Although this is 
a popular procedure in larger estates, 
and even in those of more modest size 
where there is other property to be ad- 
ministered for the minor, the cost of 
creating and administering the trust may 
not be justified where a relatively small 
amount of life insurance is the chief 
asset to be placed in the trust. 


Ill. Individual Trustee Named in 
Policy. This arrangement may produce 
legal difficulties. If no trust powers are 
specified in the settlement agreements, 4 
court could decide that a “dry trust” 
had been created. In such a case the 
court might prohibit the continued hold- 
ing of funds by the trustees and direct 
their transfer to a guardian to be ap- 
pointed Ky proper court proceedings. If 
the trustee under the dry trust had al- 
ready dissipated the funds, the insurance 


1%5See note 188, supra. 

1%But the laws of some States are to the com 
trary. In Pennsylvania, a testator in his will may 
appoint a guardian to receive property passilg 
outside the! will: Act of February 17, 1956, P-L 
1070, 20 PS Sec. 180.18. Also in Pennsylvania, the 
beneficiary designation under the life insurance 
policy may appoint the guardian: Act of April 10 
1945, P.L. 253, 20 PS Sec. 1178. 
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company might be required to pay them 
again to a guardian, on the theory that 
the company should have known better 
than to pay proceeds to such a trustee. 
It is true, of course, that since the funds 
are normally used for the minor’s benefit, 
there is probably little likelihood that 
anyone would attempt to compel the com- 
pany to pay a second time. 


IV. Trustee Named in Separate 
Brief Trust Agreement Which Accom- 
panies Beneficiary Papers. No problems 
arise under this procedure if both the 
trust agreement and the beneficiary 
papers are signed by the policyowner. 
However, there is understandable delay 
while the policyowner consults his at- 
torney for preparation of the actual 
trust agreement and the attorney com- 
pletes the necessary research. The policy- 
owner may die during this interval; or 
he may sign the beneficiary request, mail 
it to the company, and then die before 
executing the trust agreement. Compli- 
cations akin to those described under the 
third procedure could then arise. 


V. Trustee Under Specific Trust Pro- 
visions in Settlement Agreement. The 
potential difficulties in the procedures 
described above have led a few com- 
panies to recommend the naming of a 
trustee under specific trust provisions 
in the settlement agreement. The trustee 
is named in the settlement agreement as 
a vehicle for payment, with a couple of 
extra sentences stating that the trustee 
shall hold and expend the moneys for 
the benefit of the minor until age 21 
years and shall then pay him any un- 
expended funds.197 This procedure is 
illustrated in the following provision 
used by one company: 


“Regardless of any provision herein to 
the contrary, any sum payable as herein 
provided to any of said children during 
such child’s minority shall be paid to 
John Doe, brother of the insured, as trus- 
tee for such child. In event said brother 
shall fail to serve or shall cease to serve 
as trustee for such child, because of death 
or otherwise, any sum payable as herein 
provided to such child during minority 
shall be paid to Richard Doe, nephew of 
the insured, as successor trustee. Any per- 
missible right of withdrawal or election 
of options by such child during minority 
shall be exercisble by said trustee. 

“All sums payable to said trustee shall 
be held and expended for the maintenance, 
support and education of such minor child 
in the discretion of the trustee, except as 
may be otherwise provided in a separate 
trust instrument, and when such child 
shall attain the age of 21 years, trustee 
shail pay over any unexpended funds. As 
respects any payment made to said trustee, 
the company shall be under no liability to 
see to or be responsibile for the proper 
discharge of the trust or any part 


_— 


"This procedure has been cleared with the Na- 
tional Conference of Lawyers and Life Insurance 
Companies at its meeting on August 20, 1955, as 
hot presenting any question of illegal practice of 


law, a» reflected in the unpublished minutes of that 
Conference. 
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thereof, and any such payment to said 
trustee shall fully discharge the com- 
pany for the amount so paid. The com- 
pany shall not be charged with notice 
of a separate trust instrument, a change 
of trustee, the death of such child, the 
termination of the trust, or of rights under 
the trust, until written evidence thereof 
is received at the home office.” 


There appear to be definite advantages 
in this last mentioned procedure where 
modest insurance proceeds represent the 
principal or only asset to be adminis- 
tered for the minor. It is simple; it in- 
volves no expense; it eliminates most 
formalities.198 


It may be contended that this proce- 
dure makes it easy for the insured to 
by-pass his lawyer. The particular com- 
pany whose clause is quoted recommends 
that such agreement be reviewed by the 
insured’s lawyer and that the lawyer 
should advise whether this procedure, 
or one of the others, should be adopted. 
Moreover, this procedure is applied only 
during minority and cannot be followed 
where a separate trust agreement is 
actually in effect. 


Some companies which do not normally 
make settlement options available to a 
corporate trustee will recognize an ex- 
ception in the case of payments during 
minority of a beneficiary.199 In such 
cases a choice is available between the 
use of a corporate or individual trustee. 


Where the insurance proceeds involved 
are of a smaller amount it will often 
be deemed more practicable to use an 
individual rather than a corporate trus- 
tee. There are no investment responsi- 
bilities cast upon the individual trustee 
under such an arrangement. He need 
merely elect the proper interest or in- 
stalment settlement for the minor bene- 
ficiary. The periodic payments from the 
insurance company will be made to the 
trustee, corporate or individual, and the 


198A trustee so designated presumably will be ac- 
countable for his acts as any other fiduciary and 
therefore should maintain records and accounts and 
obtain a release from the minor when the minor 
attains majority. 

1”F litcraft, SETTLEMENT OPTIONS (1958) pp. 72- 
75, question No. 2. 





trustee will thereafter expend them for 
the benefit of the minor. 


Other Caveats in Use of Options 


a. Common Disaster Clauses. Despite 
the remoteness of the possibility that a 
husband and wife may die in the same 
accident, life underwriters do raise the 
question with insureds and companies 
are requested to furnish “common dis- 
aster clauses.”290 A typical clause would 
provide for payment of the proceeds in 
one sum “To my wife, Sarah, if she 
be living on the 30th day after my death, 
otherwise to such of my children as may 
then be living.” Actually, the parties 
are entirely or substantially protected 
under the customary interest or instal- 
ment option settlement without any 
specific common disaster phraseology. 

If, for example, the proceeds are re- 
tained for the widow under the Interest 
Option, subject to her full withdrawal, 
and children are named contingent bene- 
ficiaries, the common disaster contin- 
gency is adequately covered. If the wife 
predeceases the insured, the children will 
take as contingent beneficiaries. If the 
wife is fatally injured in the same acci- 
dent that killed her husband and dies, 
say, two or three days later, she will 
have no opportunity to file proofs of 
death and to exercise her withdrawal 
privilege. Assuming that interest is pay- 
able as frequently as monthly, her estate 
would not even be entitled to the first 
interest payment. 

Such arrangement has definite advan- 
tages over the customary common dis- 
aster or delayed payment provision. The 
children will take as named beneficiaries 
even though the wife lives beyond the 
period normally specified in a delayed 
payment provision. The settlement agree- 
ment routinely contains clauses to pro- 
tect the proceeds against claims of 
creditors. Finally, if qualification for 
marital deduction under the Federal 
estate tax law is desired, the Interest 
Option arrangement will meet the quali- 


200A good review of the subject appears in Jef- 
frey, Common Disaster and Related Problema, 


(1951) Proc. Legal Sec. Am. Life Conv. 135; see 
Seidman, Common Disaster Provisions, 29 Taxes 
122 (1951). . 
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fying rules. If a common accident does 
occur, the marital deduction will not be 
lost as it might be under the delayed 
payment provision.2 

The common accident contingency is 
also covered if one of the instalment op- 
tions is specified, except that most poli- 
cies provide that the first instalment is 
payable immediately on the insured’s 
death. In such a case, the wife’s estate 
would be entitled to this instalment. A 
potentially more serious problem is pre- 
sented if instalments are payable under 
the Life Income Option. As was ex- 
plained above, a significant percentage 
of the policy proceeds may be consumed 
by the deferred annuity feature on 
which there is no refund for contingent 
beneficiaries. As a practical expedient, 
both to prevent adverse public relations 
if the remote contingency occurs and to 
eliminate extra draftsmanship in bene- 
ficiary agreements to cover a contingency 
not likely to occur, a company might 
adopt an administrative rule to pay the 
entire proceeds of the policy, less interim 
instalraents already paid, if the bene- 
ficiary under a Life Income Option set- 
tlement were to die within a month or 
two after the death of the insured. In 
the absence of such willingness, the set- 
tlement agreement could provide that 
the proceeds be held at interest for a 
short period after the insured’s death, 
after which the Life Income Option pay- 
ments would commence. 


b. Qualification for Marital Deduc- 
tion.292 Two errors have been observed 
since the principle of marital deduction 
was introduced into the Federal estate 
tax law.293 First, there seems to be a 
tendency to “over-qualify” proceeds for 
the marital deduction. There are re- 
quests for qualifying clauses on behalf 
of people who, from available records, 
seem not to possess estates of sufficient 
size to be concerned with Federal estate 





201The Interest Option arrangement is not condi- 
tioned on survival by the spouse of any specified 
period, and therefore there can be no disqualifica- 
tion for the marital deduction under I.R.C., Sec. 
2056 (b) (3). 

202See note 181 supra. 

20Qualification of life insurance proceeds is cov- 
ered in Sec. 2056(b) (6). 
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taxes. In other cases there appear desires 
for qualifying clauses for too large a 
portion of the life insurance estate. 
Such excess qualification will not benefit 
the insured’s estate and it may add ma- 
terially to the estate tax burden of the 
surviving spouse at her later death. The 
insured’s attorney should decide whether 
any qualification is necessary and, if 
so, the proper formula to be used. 


A second error is the erroneous as- 
sumption that payment of the proceeds 
in one sum to the widow, or giving her 
a power of appointment either during 
her lifetime or at her death under a 
settlement agreement, will automatically 
assure qualification for the marital de- 
duction. The policies of some companies 
provide that the beneficiary must be alive 
when proofs are filed to be entitled to 
the proceeds of the policy. The recent 
case of Eggleston (Estate of DeRoy) 
v. Dudley? held that such a policy pro- 
vision created a terminable interest and 
precluded qualification for the marital 
deduction. The Third Circuit Court’s later 
reversal did not disturb the principle 
laid down by the District Court.25 


Companies whose policies are worded 
in this manner are aware of the prob- 
lem and gladly amend their policies on 
request. Perhaps every effort should be 
made by such companies to alert their 
field forces to have requests submitted 
in appropriate cases. 


ce. Trusts versus Settlement Options. 
Should the life insurance proceeds be 
retained by the insurance company and 
distributed under the settlement options, 
or should the proceeds be administered 
by a trustee under a trust arrange- 
ment?206 An intelligent answer will de- 


20457-154 F. Supp. 178 (W. Dist. Pa. 1957). 

20558-2 U.S.T. 6. II 11,807 (8rd Cir. 6/30/58) 
The Circuit Court’s reversal was based on the 
theory that the typed language which the District 
Court considered disqualifying was contradicted by 
printed provisions immediately preceding the typed 
language. Accordingly, the ambiguity was resolved 
by the admission of parol evidence to show the 
true intent of the parties. 

206Instead of naming the trustee of a revocable 
unfunded inter vivos life insurance trust, it is 
sometimes suggested that the insurance be payable 
directly to the trustee under the will of the insured. 
The naming of such testamentary trustee creates 
serious problems: Durand, 1957 Report of Com- 
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pend upon the consideration of a num. 
ber of factors rather than on the forces 
of competition. Here are some: 


I. Degree of Discretion Required, If | 


the needs of the beneficiaries can be met 
by a fixed schedule of payments, at 
definite times to specified individuals, re. 
quiring little or no discretion as to times 
or amounts, the settlement options wil] 
probably be the more attractive. Pro. 
ceeds designed for emergency funds, de. 
pendency period income and other basic 
family needs can frequently be well 
covered by an interest or instalment op. 
tion combined with withdrawal privi- 
leges. This is particularly true in the 


small or medium-sized estate, which con- | 


sists principally of the home, modest 
savings in the form of cash or its equiva- 
lent, and the life insurance policies. 


On the other hand, if judgment, dis- 


cretion or flexibility to a greater degree 


is required, the proceeds may be better | 


administered under a formal trust agree- 


ment. For example, an insured may wish | 


to make principal available for the bene- 
fit of a mentally or physically handi- 
capped child, even though funds may be 
expended that would otherwise be pay- 
able to the other children. As another 
example, there may be a desire to in- 
corporate a business at the death of one 
of the partners. The decedent’s estate 
would receive shares of stock in ex- 
change for his partnership interest, and 
these shares would be retained during 
the minority of the decedent’s children. 
In such cases the skilled services of an 
experienced corporate trustee furnish 
the most complete solution. 

II. Safety of Principal. When settle- 
ment options are used, the entire assets 
of the insurance company stand behind 
the proceeds of a policy to assure cer- 
tainty of income and safety of principal. 
In the case of a trust, any loss of trust 
assets is borne by the individual trust, 
though this loss may be minimized when 
a common trust fund is used. This prob- 
lem has been quite academic during the 
past couple of decades of good business 
and continued inflation, but it may 
again assume importance if the business 
pendulum swings the other way. 


III. Cost of Administering the Trust. 
Proper trust administration requires 
much skill and experience and merits 
compensatory fees. On the other hand, 
the use of settlement options involves no 
direct charge to the insured or his bene- 
ficiaries. The administrative cost of the 


mittee on Draftsmanship: Wills and Trusts, PP- 
81-82; Schipper, Designating Trustee under Will 
as Beneficiary of Insurance — Legal Problems, 
Proceedings, A.B.A. Section of Real Property, Pro 
bate and Trust Law, 57 (1955); Lawthers, Desid- 
nating Trustee under Will as Beneficiary of Insur- 
ance — Home Office Problems, Id. at 67. For a 
excellent discussion of the general subject of desig- 
nating trustees under life insurance policies, s€ 
Smith, Trusts as Beneficiaries or Assignees of Life 


Insurance Policies, XIII Proc. Assoc. Life Insut ~ 
ance Counsel (May 1956). Cf. Mannheim«r et al., P 
An Unexplored Form of Insurance Trust, °4 Taxes 


494 (1956). 
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settlement option service is borne by the 
entire group of policyowners. 


IV. Rate of Return. Figures have 
been produced to show that a better rate 
of return is realized under a trust than 
under settlement options, and vice 
versa.297 If the proceeds are payable to 
a surviving spouse under an instalment 
option, the interest element will be tax 
free to the extent of $1,000 each year.208 
Under the 1954 Internal Revenue Code, 
the net return to the beneficiary will of- 
ten compare most favorably with the net 
return under a trust after payment of 
income taxes. Regardless of which plan 
shows a higher estimated return, this is 
just one of the factors that must be 
weighed in formulating the overall de- 
cision in a particular case. The security 
of a guaranteed rate is quite important 
to many insureds. Such a guarantee is 
provided under the settlement options, 
whereas there is none in the case of 
the trust. 


V. Need for Annuity Income. If a 
life income must be provided in a par- 
ticular case, with a maximum dollar re- 
turn to the beneficiary by use of both 
principal and income, an annuity settle- 
ment is the only practicable solution. 
This can be provided only through the 
life insurance company usually; it can- 
not be made available under a trust. 
A trust can distribute income and prin- 
cipal only until the principal is ex- 
hausted. 


It may be said that, as a general rule, 
settlement options will solve most of the 
family needs in modest and medium- 
sized estates, whereas trusts will be more 
appealing to the very substantial estate 
owner, and to those who have unusual 
family or personal problems. Trusts are 
particularly appealing where there is a 
desire to provide luxuries according to 
a pattern followed when the _ estate 
owner was alive. Many insureds use set- 
tlement options for their widows as 
primary beneficiaries, and name a trustee 
under a trust arrangement as contin- 
gent beneficiary in all events, even 
though basic needs of their children 
might be covered under the settlement 
options. 


Settlement options and trusts are 
rarely, in a strict sense, in competition 
with each other. Each has its particular 


es 


*7Comparisons between the net yield on trust 
and settlement options are often difficult because 
80 many factors must be considered. Guaranteed 
tates under present-day settlement options range 
from about 2% to 214%, whereas the “‘distributive” 
Tate — the rate actually paid by the company each 
year —- will probably be about 344%. Older policies 
May contain interest guarantees of 34%% or, in a 
€W ccses, an even higher rate. Moreover, where 
the Li‘2 Income Option is selected, mortality tables 
in calculating the life income may produce a 

‘nnual return than under the more realistic 
lity tables used today. See Jones, Insurance 

nvestment, Proc. N.Y.U. 16th Ann. Inst. on 
Fed. Tixation 693 (1958); Jennett, Changing Con- 
cepts <* Trust Investments, Com. Rep. Proceed- 
ings, ..B.A. Section on Real Property, Probate 
and T: ust Law, 95 (1955). 


*°S<-. 101(d) (1) (B). 
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advantages and limitations.2°9 It is im- 
portant that the estate owner understand 
how each applies in his particular case. 


d. Designation of Children as Bene- 
ficiaries. Companies are frequently re- 
quested to designate children of the in- 
sured by naming, for example, “John 
Doe and Susie Doe, children of the in- 
sured.” Children born after the date of 
the beneficiary designation are excluded 
under the wording of such beneficiary 
clause. It is a safer procedure to name 
“Children of the insured, including John 
Doe and Susie Doe.” Such designation 
will gratify the personal desires of those 
many insureds who wish to designate 
children by name. More importantly, 
children born after the designation will 
be included, 


Companies are also requested to desig- 
nate as beneficiaries “Children born of 
the marriage of the insured and his said 
wife.” This phrase should never be used 
unless the insured fully understands its 
implications. By such designation he 
would exclude as beneficiaries his own 
children born of an earlier or later mar- 
riage, and all children born to his wife 
by a former marriage. All adopted chil- 
dren would also be' excluded. The re- 
quest for payment to children born of 
the marriage seemingly stems from a 
desire to eliminate claims by illegitimate 
children. The printed provisions of the 
beneficiary agreements prepared by com- 
panies today often contain some defini- 
tion such as “ ‘Child’ and ‘children’ as 
used herein shall include both lawful and 
legally adopted sons and daughters, but 
not grandchildren or other descendants.” 
Such a provision can usually be in- 
cluded on request, if it is not routinely 
covered. An illegitimate child of the hus- 
band-insured would probably have no 
claim to the policy proceeds even without 
such express provision.?10 


20°Spendthrift clauses, for example, may be in- 
corporated in both trust and settlement agree- 
ments. In settlement agreements, such clauses are 
specifically authorized by statute in some states 
and by court decisions in others. A substantial 
number of states have statutes which permit the 
insured to include a spendthrift clause either in 
the mode of settlement agreement or in the policy. 

210Both case and statutory law seem to require 


“Children of the insured” seems to be 
a better designation. Presumably the in- 
sured will wish to include as beneficiaries 
all his children no matter by which mar- 
riage they were born. Moreover, he will 
normally draw no distinction between 
adopted children and other children. 


If there are children by a former mar- 
riage of the insured’s wife, they must be 
specifically named to be included under 
the beneficiary designation. Usually this 
is done by some phraseology such as: 
“Children of the insured, and John 
Smith and Margaret Smith, children of 
the insured’s wife.” 


Some companies are now undertaking 
a systematic review of mode of settle- 
ment agreements on all outstanding 
policies with a view to detecting and 
alerting the insured to trouble areas. 
However, many of these areas become 
apparent only when viewed in the light 
of particular facts. The lawyer should 
ever be alert to turn a very bright light 
on all such problem areas.?11 


acknowledgment by the father of the child’s pater- 
nity to entitle the child to inherit from the father: 
Boyle, The Designation of Class Beneficiaries, 
(1943) Proc. Legal Sec. Am. Life Conv. 122; Anno. 
What Amounts to Recognition Within Statutes 
affecting the Status or Rights of Illegitimates, 33 
A.L.R. 2d 705 (1954). 


*11Additional articles meriting study on the use 
of life insurance in estate planning are: White, 
Insurance in Estate Settlement — Administration 
and Tax Aspects, 96 TRUSTS AND ESTATES 645 
(1957): Kopp, Insurance in Estate Planning — 
Busincss Purchase — Settlement Options — De- 
ferred Compensation, 95 TRUSTS AND ESTATES 772 
(1956); Yohlin, Life Insurance Planning Under 
the New Revenue Code, 33 Taxes 450 (1955). 
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Buy-SELL AGREEMENT DECISION 
AFFIRMED 


The decision of the Appellate Division 
in Matter of Galewitz has been affirmed 
without opinion by the New York Court 
of Appeals. As reported in T&E, May 
1957, p. 527, the lower court had held 
that a surviving stockholder was liable 
for the Federal estate tax attributable 
to the difference between the option price 
as determined under a buy-sell agree- 
ment and the value set for estate tax 
purposes. 
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SIGNIFICANT TRUST AND PROBATE DECISIONS* 


Los Angeles, Calif.; Committee Chairman 


ADMINISTRATION 


Liability For Negligence. 
Biankanja v. Irving, (Cal.) 320 P. 2d 
16. (T&E, Mar. ’58, p. 287.) 


Compensation for Professional Services 
Rendered by Executor. 


Matter of Tuttle 4 A.D. 2d 310 (N.Y.), 
(aff’d, 4 N.Y. 2d 159; T&E, July ’58, p. 
695). 


In re Thompson’s Estate, (Cal. App.) 
320 P. 2d 604. (Rev’d, 50 AC. 549, T&E, 
Sept. ’58, p. 857.) 


Limits on Family Allowance After Sepa- 
ration. 


In re Fallon’s Estate, (Cal.) 317 P. 
2d 963. (T&E, Jan. ’58, p. 86.) 


ADOPTION 
Interpretation of “Child or Children.” 


In re Stanford’s Estate, (Cal.) 315 P. 
2d 681. (T&E, Nov. ’57, p. 1165.) 


Jurisdiction in Habeas Corpus — Pend- 
ing Adoption. 


Johnson v. Black, (Col.) 322 P. 2d 99. 
A divorce court had granted the mother 
custody of a minor child, and later the 
maternal grandparents, having been 
given temporary possession of the child 
by the mother, brought proceedings in 
the Juvenile Court to adopt the child 
on the theory of abandonment by its 
parents. 

When the mother brought proceeding 
in the District Court for writ of Habeas 
Corpus for alleged illegal restraint of 
the minor child’s liberty by the grand- 
parents, the Supreme Court held that 
the District Court had jurisdiction to 
entertain such action regardless of adop- 
tion. Habeas Corpus is proceeding to 
determine illegal detention, whereas 
adoption pertained to divesting custodial 
rights of natural parents and granting 
such rights to adoptive parents. 


GUARDIANSHIP 


Guardian Not Liable for Conversion. 


Long v. Campion, (Minn.) 84 N.W. 
2d 686. Under Minn. statute guardians 
are permitted to collect all debts and 
claims in favor of the ward without ap- 
proval of court. Where defendant, guar- 
dian of an aged, registered owner of 
U.S. savings bonds, acted in good faith 
on advice of counsel, without concealing 

*Digests of some of the decisions, previously re- 


ported in TRUSTS AND ESTATES, are omitted, but 
T&E citation is shown. 
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anything from court and with approval 
and direction of his ward who was men- 
tally competent, in cashing $14,820 of 
said bonds to cut off named beneficiaries 
who were to take the proceeds of the 
bonds upon death of said ward, said 
guardian was not liable to said bene- 
ficiaries for conversion of said bonds. 
This sale of bonds was a collection of 
debts owing the ward and needed no 
approval of court. Respondent’s conten- 
tion that this collection was compromise 
of debt requiring court approval, was 
not sustained. 


Venue for Probate Where Guardianship. 


Grier v. Grier’s Estate, (Minn.) 89 
N.W. 2d 398. Where ward was removed 
by personal guardian to another county 
after guardianship was_ established, 
county in which ward was domiciled at 
time of death has venue of probate pro- 
ceedings rather than county having jur- 
isdiction of guardianship. 


Guardianship During Agency Custody. 


In re Henwood’s Guardianship, (Cal.) 
320 P. 2d 1. Has trial court jurisdiction 
to appoint a maternal grandmother 
guardian of her grandchildren after 
their father (mother had died) relin- 
quished them to a licensed adoption 
agency? 

HELD: The trial court had power to 
grant guardianship. The legislature did 
not grant licensed adoption agencies ex- 
clusive control over children relinquished 
to them. Courts are still charged with 
protecting the interests of the children 
on petition for adoption or for appoint- 
ment of guardian. 

Guardianship will be “necessary or 
convenient” where the agency is shown 
to be unfit to have temporary custody 
of the child or where adoption is shown 
to be improbable. 


TAXATION 


Tax Liabilities of Life Beneficiary. 
Third National Bank & Trust Co. v. 


Campbell, 145 NE 2d 1703, (Mass.). 
Proceeding for trust accounting. 


Trustee re¢eived cash dividends from 
a real estate trust in which it was 
stockholder, and was advised that a 
portion thereof constituted “tax exempt” 
income for federal tax purposes because 
it was “treated as a return of capital.” 
All cash dividends, including the “tax 
exempt” income were distributed to life 
tenant who did not report “tax exempt” 


income on her federal income tax re- 
turn. 

During the accounting period, trustee 
sold shares at a substantial profit over 
inventory value. In computing the federal 
capital gain tax, it had to reduce the 
cost basis of the shares by the amount 
of the “tax exempt” income. This in- 
creased the capital gains tax which was 
paid out of principal. Though argued 
that such tax as was caused by the re- 
duction of the cost basis should be 
charged to income, ... 


HELD: Income beneficiary had no lia- 
bility to contribute to the tax on prin- 
cipal, 

In trust law, as between life bene- 
ficiary and remainder interests, all cash 
dividends, however large, are to be 
treated as income, Distributions may be 
treated as return of capital for federal 
income tax purposes, but as income for 
purposes of trust accounting. 


Personal Property Exempt from Inheri- 
tance Tax. 


In re Briebach’s Estate, (Mont.) 318 P. 
2d 223. During the decedent’s lifetime he 
sold land in Montana by installment 
contract. He and his wife moved from 
Montana to California where he died 
leaving his properties to his widow. 
$15,750 remained to be paid under con- 
tract and Montana attempted to tax 
this in decedent’s estate as inheritance. 
Court disallowed this tax in view of 
reciprocal California and Montana stat- 
utes which exempt from inheritance tax 
intangible personal property of non-resi- 
dents. The character of the property at 
death of decedent determines whether it 
is real or personal property and whether 
it is subject to transfer tax. 


Tax Apportionment in Marital Deduc- 
tions. 


In re Law’s Estate, (Cal. App.) 318 
P. 2d 767. (Rev’d, 50 A.C. 279, T&E, 
July 58, p. 699.) 


TRUSTS AND TRUSTEES 


Segregation and Removal of Trustees. 

In re Girard College Trusteeship, 138 
A. 2d 844 (Pa.). (T&E, Mar. ’58, p. 
285.) 


Trust Tracing. 


Ross v. Thompson, 146 NE 2d 259. 
(Ind.) Action to impress trust upon land 
standing in name of plaintiff’s deceased 
brother, Delos Thompson, individually. 
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Delos Thompson had been named trus- 
tee by heirs of the deceased father. De- 
fendants raised the defense of express 
termination of a trust by sale of land 
shortly after its acquisition in 1898 with 
consent of beneficiaries, though the land 
came back to Delos Thompson’s posses- 
sion in 1908. 


HELD: (1) The parol evidence con- 
sisting of letters, acts and statements of 
the parties was admissible to explain the 
position and circumstances surrounding 
the parties and affirmatively showed the 
land was still considered part of trust; 
(2) Between beneficiary and trustee, 
and all parties claiming under trustee, 
except purchasers for value without 
notice, all property belonging to trust, 
however much it may have changed in 
form, nature or character, and all fruits 
of such property, whether in its original 
or altered state, continued to be subject 
to and affected by trust, so long as it 
is capable of being identified; (3) Bene- 
ficiary thereof may pursue and reclaim 
such property, regardless of the form 
into which it has been changed. 


Objections of Trustee’s Report. 


Smith v. Stover, 145 NE 2d 515. (IIl.) 
Will created a testamentary trust, desig- 
nated trustees to administer it, and fixed 
their compensation at $1,200 annually. 
Pursuant to petition and by agreement 
of beneficiaries of trust, the Circuit 


Court entered a decree in 1932 fixing 
compensation of $4,000 annually “until 
further order of Court.” Objections in 
1956 to interim report were filed by a 
trust beneficiary to certain expense items 
and to the annual compensation. 


Without hearing any evidence and af- 
ter considering the pleadings, the Court 
approved the report as presented. Ap- 
pellate Court held it is the duty of the 
Court to require presentation of all facts 
and circumstances touching management 
of the estate, and not to render decision 
on petition and answer of any objector 
only; trustees are entitled to fair, just 
and reasonable compensation, based 
largely on circumstances of each case. 


Revoking Assignment by Beneficiary. 


Philip v. Trainor, 100 So. 2d 181 
(Fla.). Trustee was directed to pay 
beneficiary either the entire net income 
or a sum sufficient to meet her needs, 
comfort and maintenance but trustee had 
no power to regulate beneficiary’s ex- 
penses, Beneficiary assigned a portion of 
trust income to her mother. Later, she 
brought suit to set aside the assign- 
ment, contending the trust instrument 
prohibited her from alienating any inter- 
est therein. 


HELD: The powers granted trustee 
created neither spendthrift trust, sup- 
port trust nor discretionary trust, and 
the assignment was valid. 


Spendthrift Clause 
Trust. 


Hinds v. Sands, 312 S.W. 2d 275 (Tex. 
Civ. App.). (T&E, July ’58, p. 697.) 


in Profit Sharing 


Powers of Trustee to Convey. 


Kagan v. Moody, 309 S.W. 2d 515 
(Tex. Civ. App.). Deed conveyed proper- 
ty to trustee “subject to all of the vari- 
ous terms and provisions specified in 
said Creation of Trust and Trust Agree- 
ment of even date herewith.” Court held 
a contract to purchase said land from 
trustee was. specifically enforceable 
though trustee did not under trust agree- 
ment possess power to sell without con- 
sent of beneficiary. Under Texas Trust 
Act, a trustee is given power to convey 
or transfer or encumber title to real 
estate, as trustee, “when a trust is 
created but is not contained or declared 
in the conveyance to the trustee, or 
when a conveyance or transfer is made 
to a trustee without disclosing the 
names of the beneficiary, or  benefi- 
ciaries.” 


Abuse of Trustee’s Discretion to Dis- 
tribute. 
State v. Rubion, (Tex.) 308 S.W. 2d 4. 
(T&E, Feb. ’58, p. 171.) 
Res Adjudicata in Trustee Reports. 


In re DeLaveaga’s Estate, (Cal. App.) 
317 P. 2d 147. (Rev’d 50 A.C. 414, T&E, 
Sept. 758, p. 858.) 
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Powers Retained by Beneficiary. 


Denver National Bank v. Von Brecht, 
(Colo.) 322 P. 2d 667. (T&E, Apr. ’58, 
p. 395.) 


Cy Pres Inapplicable. 

In Matter of Syracuse Univ., 3 N.Y. 
2d 665. Testator said “I give and be- 
queath to Syracuse University, 

Ten Thousand Dollars ($10,000) 

The interest on which shall be paid to- 
ward the support of the college of medi- 
cine of said university.” 

After trust was set up, the College 
of Medicine of Syracuse University was 
transferred to New York for use of 
N.Y. State University as part of a 
medical center to be established at Syra- 
cuse. 

Court held gift failed. There is ex- 
press condition in the instrument show- 
ing the testator did not intend to make 
the gift unless it could be made to a 
particular institution. Cy Pres only ap- 
plies where donee is in existence and 
qualified to take when gift is made, and 
thereafter is unable to function. 


WILLS 


Powers of Life Tenant. 


Brunton v. EHasthampton Savings 
Bank, 145 NE 2d 696 (Mass.). Testator 
left his property to his wife “to be used 
by her for her comfort and support 
during her natural life,” any property 
remaining at her death to four cousins. 

Wife mortgaged residence and at her 
death, the unpaid balance was $4,508.20. 

HELD: Invalid mortgage. 

Implied power to sell did not include 
right to mortgage unless intention to 
confer such right was manifest from the 
will. Wife could have availed herself of 
statutory provisions relative to mort- 
gages of land in which there are vested 
remainders. Rights of life tenant and 
remaindermen would have been thereby 
protected. 


Interpretation of “Legal Heirs.” 


Linnell v. Smith, 187 A. 2d 357 (Me.). 
(T&E, Mar. ’58, p. 286.) 


Dependent Relative Revocation Not Ap- 
plied, 


In re Everhart’s Estate, 1 Wis. 2d 
439, 85 N.W. 2d 483. In presence of at- 
torney, decedent destroyed a valid will 
which revoked all prior wills, and orally 
affirmed a prior 1948 will. Some states 
hold a revocation clause is not effective 
until death, but by law in Wisconsin it 
becomes effective on execution of the 
revoking will. Prior wills, so revoked, 
cannot be revived except by written in- 
strument and the doctrine of dependent 
relative revocation does not apply. 

HELD: 1948 will is not admitted to 
probate, 


Test of Insane Delusions. 


In re Reimer’s Will, 85 N.W. 2d 804 
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(Wis.). Testing testamentary capacity 
of testatrix, the court concluded that 
fear of being poisoned with Babo cleanser 
in the jelly or of being stabbed to death 
by her aged husband, was a figment of 
diseased mind. 

Court reviewed evidence of conduct to 
see if said fears could reasonably have 
arisen by any acts of belligerency or 
threat from the husband. Test used was 
whether “there were facts upon which a 
sane person could reach the same er- 
roneous conclusion that was reached by 
the testator.” 


Jurisdiction to Determine Heirship. 


In re Hofmann’s Estate, (Mont.) 318 
P. 2d 230. After probate was com- 
menced, the court by order appointed at- 
torneys to represent non-residents, for- 
eign heirs and ordered them to deter- 
mine heirship in said estate. 

On collateral attack, the Supreme 
Court held said determination of heir- 
ship was void for lack of jurisdiction. 
The sole purpose of said appointment 
was to initiate proceedings to determine 
heirship, and statute allowing such ap- 
pointment was only to protect absent 
heirs once hearing to determine heirship 
was already started. 


Priorities Between Administratrix and 
Mortgagee. 


Dixie Graham Appellant, v. Graham’s 
Administratrix, 306 S.W. 831 (Ky.). In 
action between Administratrix of de- 
cedent and mortgagee of chattel mort- 
gage not recorded before death, the 
court held: 

1) An unrecorded chattel mortgage 
lien would have preference and priority 
over preferred claim provided under 
statute for burial expenses in settlement 
of an estate. K.R.S. 396.090. 

2) An unrecorded chattel mortgage 
lien would have preference and priority 
over widow’s exemption under statute. 
K.R.S. 391.030. 

Status of lienholder 
changed by death of debtor. 


cannot be 


Contingency Unprovided For. 


Matter of Slater, 3 N.Y. 2d 109. Testa- 
tor provided for distribution of his trust 
estate if (1) his children survived his 
widow and left issue or (2) if his chil- 
dren predeceased the widow without 
leaving issue. In fact, the children sur- 
vived the widow but died without issue 
surviving. 

HELD: Testator neglected to provide 
for this contingency and partial in- 
testacy results. 


Wills Construction. 


Matheson v. American Trust Company, 
246 N.C. 710, 100 S.E. 2d 77. Testator 
left property “to my brother W. L. 
Matheson and his wife” or to the survivor 
of them for the life-time of such sur- 
vivor. At execution of will and at death 


of Testator, the brother was married to 
Fairy Matheson, After her death the 
brother married Beulah Matheson and 
died leaving Beulah surviving. Question 
was whether Beulah was survivor of W. 
L. Matheson “and his wife” within mean- 
ing of the will. 

HELD: Beulah T. Matheson took no 
interest. 

The situation is the same as if the 
first wife had been mentioned in the 
will by name rather than by description 
as the brother’s wife. 


Wills Revocation. 


Payne v. Payne, 213 Ga. 618, 100 S.E, 
2d 450. Testator exclaiming “I am going 
to get rid of this damn will right now,” 
threw the will in the fireplace where there 
were some live coals and immediately 
turned around and walked out of the 
room. His wife pulled the will out of the 
fireplace, somewhat singed and smoked, 
but with no word destroyed or rendered 
obscure, A son and two daughters of the 
deceased alleged that the will had been 
revoked by throwing it in the fire. 

HELD: No revocation. 

An attempt by the testator to destroy 
his will with an intention to revoke it 
does not effect its revocation. 


Wills Planning. 


Lopez v. Lopez, 96 So. 2d 463 (Fla.). 
(T&E, Oct. ’57, p. 1061.) 


Attempted Defeat of Bequest. 


In re Mollard’s Estate, 98 So. 2d 814 
(Fla.). (T&E, Mar. ’58, p. 286.) 


Holographic Will Revocations. 


Sheltering Arms Hospital v. First & 
Merchants National Bank, 100 S.E. 2d 
721 (Va.). Will awarded life interest 
in the sum of $20,000 each for five 
named beneficiaries, with remainder to 
hospital, but names of two life bene- 
ficiaries had been stricken with pen and 
ink. The probate clerk admitted the un- 
deleted portions of will to probate. 

HELD: Testator set up only three 
funds of $20,000 each. 

Author of a holographic will may 
change it at any time by deletions and 
additions in his own handwriting, and 
any stricken portions are not part of the 
will. 


Wills — Probate of Carbon Copy. 


Tilghman v. Bounds, 214 (Md.) 533, 
136 A. 2d 226. (T&E, Mar. ’58, p. 291.) 


Inadequate Holographic Will. 


Succession of Bechtel, 99 So. 2d 4% 
(La.). Instrument offered as last will 
and testament of decedent was «a valid 
holographic will, except it was unsigned. 
At same date and on separate piece of 
paper, decedent wrote “The enclosed is 
my last will***” and affixed her signa 
ture to the separate but smaller p ece of 
paper and enclosed both in an env-lope. 
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HELD: The two documents could not 
be considered together as a valid holo- 
graphic will. 


“No testamentary disposition can be 
given effect unless the forms prescribed 
by law are observed in its making. These 
are mandatory.” 


Adequate Holographic Will. 


Jones v. Mason, (La.) 99 So. 2d 46. 
Where duplicate carbon copy of testa- 
tor’s holographic will was found among 
testator’s effects after his death and the 
original will was not found or shown 
to be in possession of testator, presump- 
tion that testator destroyed the missing 
original with intention to revoke the 
will was overcome by the fact that testa- 
tor had preserved the duplicate will in 
his possession. 


Awards in Preliminary Distributions. 


In re Toler Estate, (Cal.) 319 P. 2d 
337. Pursuant to policy encouraging dis- 
tribution of property to legatees as soon 
as can be done without jeopardizing 
rights of others interested in estate, a 
Court’s preliminary distribution of a life 
estate in $200,000 cash to life tenant, 
was held allowable. Total estate from 
which the life estate in $200,000, was 
taken, amounted to $308,934.69 of which 
$307,013.37 was cash. Few and small 
debts and bequests existed, and no de- 
termination of rights of remaindermen 
were made. 


Estate Liabilities in Public Conveyance 
Deaths. 


In re Reilly’s Estate, (N.M.) 319 P. 
2d 1069. When plane crashed in N.M. 
the Supreme Court held the probate 
court had jurisdiction to appoint an ad- 
ministrator for the pilot’s estate on 
basis of an insurance policy held for 
said pilot wherein insurance company 
agreed to defend pilot or his administra- 
tor against any action brought for al- 
leged negligent operation of aircraft. 
Said pilot had no property in the state 
save protection of this policy wherever 
he flew. 

Court found that a plane was a “state 
coach or other public conveyance” and 
that a pilot was a “driver” by its statute 
making only the owner or employer lia- 
ble for deaths of passengers resulting in 
use of its conveyance. Dismissed action 
for wrongful death against pilot’s ad- 
ministrator. 


Application of Cy Pres. 


In re Quinn’s Estate, (Cal. App.) 320 
P. 2d 219, (T&E, Mar. ’58, p. 285.) 


is’iction to Distribute Property. 


Fe: »ondez v. Garza, (Ariz.) 320 P. 2d 
948, Court reversed a trial court’s vaca- 
tion of probate court’s decree of final 
‘cution, where plaintiff’s theory is 
\roperty distributed by Probate 
is not owned by estate, but by 
ff. To the extent Probate Court 
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distributed property not belonging to 
estate, it was a nullity and plaintiff’s 
rights were not harmed or affected by 
the decree. 


Clause Excluding Heirs. 


In re Fernstrom’s Estate, (Cal. App.) 
321 P. 2d 25. Will read “I have, except 
as otherwise provided in this will, in- 
tentionally and with full knowledge 
omitted to provide for my heirs who may 
be living at the time of my death.” 

HELD: This excluded pretermitted 
heirship of an unknown daughter in 
France when for 35 years she failed to 
make her presence known to testator. 
The clear intent of testator was to ex- 
clude any issue testator might have, 
known or unknown. 


Statute of Wills Not Applicable. 


Papa v. Vocchina, (Nev.) 321 P. 2d 
245. Determining priority in land be- 
tween lien holders and mortgages, court 
held a written agreement between hus- 
band and wife, wherein the husband 
agreed to pay wife’s daughters $3,500 
from property when wife died, was not 
testamentary but an irrevocable con- 
tract binding husband when wife died. 
“Tf the instrument creates a right in the 
promisee before death of the testator, 
it is a contract.” 


Limits of Heirship Proceedings. 


In re Neubauer’s Estate, (Cal.) 321 
P. 2d 741. (T&E, Apr. ’58, p. 395.) 


Amendment of Fictitious Parties in 
Creditor’s Claim. 


Radar v. Rogers, (Cal.) 317 P. 2d 17. 
1953, complaint was filed against “John 
Doe and Jane Doe; as Administrator 
and /or Administratrix of the Estate of 


George Rogers” on the ground “that the 
true name of administrator and/or ad- 
ministratrix is not known to the plain- 
tiffs at this time.” Plaintiffs filed a 
first amended complaint naming “Alpha 
C. Rogers, as administratrix ...” as 
defendant more than three months after 
rejection of their claim. 

HELD: That complaint with fictitious 
defendant, though remedied beyond the 
statute of limitations, was not fatally 
defective. 


Estate Liability for State Mental Pa- 
tients. 


Department of Mental Health v. Mc- 
Gilvery, (Cal.) 323 P. 2d 65. In 19365. 
Jean was adjudged mentally ill, confined 
to a state hospital and supported by state 
agencies. When her mother died in 1955. 
leaving an estate of $18,984.69, the De-. 
partment of Mental Health sought $4,737 
of it for care of Jean in the last four 
years. 

HELD: Statutes construed so that. 
husband, wife, father, mother ‘or chil- 
dren and their respective estates, of 
mentally ill persons, shall be responsi-- 
ble and liable for their care. 


Ademption Doctrine Not Applicable. 


Partridge v. Pigeon, 166 Ohio St. 496, 
143 N.E. 2d 840. Testator bequeathed his. 
interest in a partnership. Under partner- 
ship agreement, on death of partner his 
executor had option to remain in part- 
nership for five years or to require sur- 
vivors to purchase decedent’s interest at 
book value plus 25%. Executors elected’ 
to sell to surviving partners. 

HELD: Interest of decedent was not 
adeemed and proceeds passed to specific 
legatees. Partnership interest was in ex- 
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STATE LEGISLATION AFFECTING 
TRUSTS AND ESTATES” 


LOUISIANA 


Act 126: Amends Sec. 1513, Title 9, 
to increase from $500 to $1,000 amount 
of deposit which may be paid over to 
surviving spouse without court proceed- 
ings. 

Act 195: Adopts Gifts to Minors Act. 


MASSACHUSETTS 


Ch. 44: Permits probate court to au- 
thorize guardian or conservator to ex- 
pend ward’s funds for funeral expenses 
of member of ward’s family. 


Ch. 45: Provides that deposits or 
shares in credit union standing in name 
of decedent shall be paid to legal repre- 
sentative; provided, however, that if 
total of such deposits and shares does 
not exceed $500 and there has been no 
demand by personal representative, pay- 
ment may be made to surviving spouse 
or next of kin after 60 days from death 
of depositor or shareholder. 


Ch. 120: Adds to Ch. 201-(2) require- 
ment that notice be given upon petition 
for appointment of guardian of minor. 

Ch. 121: Amends Ch. 210 (8) to in- 
clude adopted child in word “child” used 
in grant, trust, entail, devise or bequest 
even though settlor, grantor or testator 
was not the adopting parent, unless con- 
trary intent appears in instrument. 
(Previously this presumption applied 
only where creator of interest was the 
adopting parent.) 

Ch. 168: Amends Ch. 195(16) to in- 
crease from $500 to $800 maximum size 
of estate as to which formal administra- 
tion may be dispensed with. 


Ch. 283: Amends G.L. 200A, section 5, 
abandoned property law, to make it ap- 
ply not, as heretofore, to property held 
by, or in the control of, “any person for 
the benefit of a person residing or hav- 
ing a principal place of business in this 
commonwealth,” but for “any person 
having a residence or principal place of 
business in this commonwealth, other 
than a corporation organized under the 
laws of another state, but including any 
fiduciary appointed in this common- 
wealth, for the benefit of any person 
whose last known residence or place of 
business was in this commonwealth.” 


*Some of the legislation previously reported in 
TRUSTS AND ESTATES is omitted here; see Apr., p. 
391; May, p. 499; June, p. 592; July, p. 692; Aug., 
p. 763. 
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P. PHILIP LACOVARA 
New York, N. Y.; Committee Chairman 


MISSISSIPPI 


H.B. 164: Amends Sec. 9262-05 defin- 
ing deductions from gross estate for 
estate tax purposes, 

H.B. 301: Adopts Uniform Gifts to 
Minors Act. 

H.B. 900: Amends Sec. 417 to permit 
guardian to execute encumbrance on real 
estate to borrow money for making ad- 
dition to ward’s dwelling. 

S.B. 1503: Amends Section 1269-06 to 
give adopting parents full right of heir- 
ship from and in estate of adopted child 
as though latter were born in lawful 
wedlock, 


S.B. 1825: Amends Sec. 1233 to au- 
thorize reduction or cancellation of fidu- 
ciary’s bond. 

S.B. 1928: Validates bequest to trustee 
of written trust in existence when will 
is made and identified therein, even 
though amendable or revocable and 
actually amended after execution of 
will; bequest is governed by terms of 
trust as of testator’s death unless other- 
wise stated, and property shall not be 
deemed held under testamentary trust; 
complete revocation of trust invalidates 
bequest. 


VIRGINIA 


Ch. 5: Amends Sec. 64-25 providing 
how curtesy may be assigned. 

Ch. 19: Amends Sec. 6-185 to provide 
that any corporation except bank, trust 
company or industrial loan association 
may invest in shares in any building and 
loan association of this state and in 
shares of any federal savings and loan 
association. 


Ch. 20: Amends Sec. 6-183 to provide 
that when shares in any building and 
loan association are issued to any per- 
son in trust for another, without further 
notice of terms of trust, in event of 
death of trustee payment may be made 
to person for whom shares were issued 
if 18 years of age or over, or to guar- 
dian if under 18 years of age, and that 
provision of this section shall apply to 
federal savings and loan associations. 

Ch. 26: Amends Sec. 6-188 to permit 
federal savings and loan associations to 
pay balances not exceeding $500 to next 
of kin where there has been no qualifica- 
tion on estate within 120 days after 
death. ‘ 


Ch. 142: Revises Sec. 31-10 governing 


application of guardian to spend prin- 
cipal of ward’s estate. 

Ch. 214: Amends Sec. 55-19 to in- 
crease maximum value of permissible 
spendthrift trust from $100,000 to 
$200,000. 

Ch. 241: Makes bonds of Virginia Air- 
ports Authority legal investments for 
fiduciaries. 

Ch. 271: Amends Sec. 8-703.1 to in- 
clude an exchange in various disposi- 
tions which may be made by court of 
interest in property held for life with 
remainder or upon other limitations, 


Ch. 281: Amends Sec. 26-40 to add to 
list of lawful fiduciary investments 
Federal Farm Loan debentures and de- 
bentures and other obligations of Federal 
Intermediate Credit Banks or Banks of 
Cooperatives; provides that obligations 
secured by revenues or tolls, where pro- 
ject is not completed or, if so, it has 
not established operating record con- 
sistent with terms of issue, shall be 
governed by prudent man rule but latter 
requirement is not applicable to addi- 
tional evidences of indebtedness of the 
same authority — previously qualified 
as lawful investment — for additional 
facilities; also adds to legal list shares 
in building and loan and federal savings 
and loan associations located in the state, 
up to insured amount. 


Ch. 288: Amends Sec. 6-103.1 to per- 
mit individual co-fiduciary to consent to 
bank’s holding stock in name of nominee 
but he may on demand cause such stock 
to be transferred into name of fiduciaries 
in fiduciary capacity. 

Ch. 392: Provides that person may 
lodge for safekeeping with Clerk of court 
having jurisdiction of his residence his 
will which shall be held in a sealed en- 
velope, numbered and dated the date of 
deposit and shall be delivered to the 
testator on his request in writing or up- 
on testator’s death to person entitled 
to offer it for probate, provided judge 
shall have entered order authorizing use 
of Clerk’s office for such purpose. 


Ch. 416: Amends Sec. 64-138 to pro- 
vide that when decedent has executed 
written contract of sale, purchase option 
or other agreement binding him, his 
heirs, personal representatives or as 
signs to convey real property or interest 
therein, personal representative may ex 
ecute deed thereto with same effect a5 
though made by decedent. 


TRUSTS AND EsrTATES 





as 


aS oO ltl PI CO 






1 prin- 


to in- 
nissible 
00 to 


ia Air- 
its for 


to in- 
disposi- 
yurt of 
‘e with 
ns, 
add to 
stments 
and de- 
Federal 
anks of 
gations 
re pro- 
it has 
‘d con- 
hall be 
t latter 
o addi- 
of the 
ualified 
ditional 
shares 
savings 
.e state, 


to per- 
isent to 
nominee 
*h stock 
uciaries 


on may 
of court 
once his 
aled en- 
date of 
to the 
y or up- 
entitled 
d judge 
zing use 
to pro- 
xxecuted 
e option 
im, his 
or as 
interest 
may ex- 
offect as 


Est ATES 








Ch. 424: Amends Sec. 55-52 to pro- 
vide that deed covering after acquired 
property, executed by consort of grantor, 
pars contingent right of dower or 
curtesy therein. 

Ch. 450: Validates bequest to trust 
existing at time of execution of will if 
at death at least one trustee is resident 
individual or corporate fiduciary and 
no non-resident corporate fiduciary is 
trustee; living trust may be amendable 
and revocable and bequest is valid even 
though trust is amended subsequent to 
execution of will; bequest is governed by 
terms of trust as of testator’s death 
unless otherwise stated and may be made 
part of any one or more portions of 
property in living trust; bequest is in- 
valid if trust or portion to which proper- 
ty is bequeathed is revoked, 

Ch. 557: Repeals Model Gifts of 
Securities to Minors Act and substitutes 
Uniform Gifts to Minors Act. 

Ch. 558: Amends Sec. 64-139, validat- 
ing conveyance of real estate made prior 
to June 1, 1958 by foreign executor pro- 
vided authenticated copy of will has 
been admitted to probate and will was 
executed as valid will in this State and 
confers upon executor power to convey 
real estate so conveyed. 

Ch. 640: Makes bonds of Public Fi- 
nance Act of 1958 legal investments for 
fiduciaries, 

[Committee members: William H. Ad- 
kins, Easton, Md.; Tom T. Baker, Hunt- 
ington, W. Va.; Edward B. Benjamin, 
Jr., New Orleans, La.; James B. Boyle, 
Pasadena, Cal.; Archibald H. Cashion, 
New York, N. Y.; Claude E. Chalfant, 
Hutchinson, Kans.; Emma M. Cummings, 
Providence, R. I.; Harold L. Divelbess, 
Phoenix, Ariz.; Granger Hansell, At- 
lanta, Ga.; Coleman Karesh, Columbia, 
8. C.; Joseph A, Luyckx, Detroit, Mich.; 
Eleanor March Moody, Boston, Mass.; 
Vernon T. Reece, Jr., Denver, Colo.; Hen- 
ty A. Stetler, Owensboro, Ky.; George 
G. Tennant, Jr., Englewood, N. J.; Earl 
T. Thomas, Jackson, Miss.; Homan W. 
Walsh, Charlottesville, Va.] 
am  D 









































DECISIONS 

(Continued from page 949) 
istence at testator’s death and had not 
been adeemed by testator’s substitution- 
ary gift for specific bequest. 










Wills Construction. 


Merrill v. Hubbard, 348 Mich. 220, 
82 N.W. 2d 518. Paragraph two leaves 
entire estate to decedent’s wife if she 
survives him. Paragraph three says if 
she should predecease him, or fails or 
declines to act as executrix, named ad- 
ministrators are to give income to the 
Wife as long as she lives, then estate is 
to be divided among three of decedent’s 
relatives, Wife was executrix. 

If there is repugnance in the will, lan- 
guage in the former part will be read 
a modified by the latter part. Paragraph 
three controls and relatives take. 





















Octorrr 1958 





Witnesses to Establish Revocation. [Committee members: Leroy Charles, 

In re Francis Estate, 349 Mich. 339, Chicago, Ill.; Irwin G. Christie, Miami, 
6 N.W, 2d 782. Testimony of widow and Fia.; Julian G. Clarkson, Fort Myers, 
attorney was presented that after ex- Fila. ; Charles B, Cumings, Flint, Mich. ; 
ecution of 1954 will decedent executed William Taft Feldman, Baltimore, Md. ; 
a will which directed that all former Pinkney Grissom, Dallas, Tex.; Milton 
wills be revoked. It was stipulated that Harris, Winchester, Va.; E. James 


decedent later destroyed the second will, Hickey, Rochester, N. Y.; Harold F. 
HELD: Execution of a subsequent Lichtsinn, Milwaukee, Wis.; Thomas J. 


will, containing a revocation clause and Michie, Charlottesville, _Va.; Owen G. 
later destroyed, revokes a former will. Reichman, Salt Lake City, Utah; John 
Statute provides that no revoking clause L. Russell, Alliance, Ohio; Raymond T. 
in a destroyed will shall defeat a former Sawyer, Jr., Cleveland, Ohio; J. Nich- 
will unless execution of said destroyed las Shriver, Jr., Baltimore, Md.; Robert 
will, together with a revoking clause, be L. Strong, New York, N. Y.; John J. 
established by two reputable witnesses Walsh, Boston, Mass.; J. R. Wilson, El 
having knowledge thereof. Dorado, Ark.] 
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TRUST AND PROBATE LITERATURE 


W. F. SCHULZ, Jr. 
Committee Chairman; Pittsburgh, Pa. 


DECEDENTS’ ESTATES 


So You Want to Make a Will. By H. 
Herbert Romanoff. Trusts & Estates. 
January 1958, Vol. 97, No. 1 p. 12. Some 
observations on various phases of will 
drafting. Care in thrusting the manage- 
ment of substantial estates into the hands 
of inexperienced wives and children 
should be exercised. The daughter-in-law 
is the “forgotten woman” of estate plan- 
ning. Appointment of an individual co- 
fiduciary with corporate fiduciary is ad- 
vocated, and a periodic check-up. 


Drafting Marital Deduction Clauses. By 
William J. Bowe, Rocky Mountain Law 
Review, June 1957, Vol. 29, No. 4, p. 444. 
A discussion of certain formula clauses 
which may be advantageously added to a 
will, or to testamentary trust provisions 
in order to obtain maximum marital de- 
duction benefit. Certain sample clauses 
for use in power of appointment trusts 
are set forth and the advantages of such 
trusts explained. 

Standard Clauses for Wills. By Ralph 
R. Neuhoff. Trusts & Estates. Serially, 
May through November 1957, Vol. 96, 
Nos. 5 through 11; pp. 501, 608, 657, 792, 
950, 1049, 1153. (subsequently reproduc- 
ed, with earlier part of series in book 
form). An extremely useful set of forms 
for the draftsman who will readily ap- 
preciate Mr. Neuhofi’s book as indis- 
pensable for his library. 

Use of Life Insurance to Fund Agree- 
ments, Providing for Disposition of a 
Business Interest at Death. Harvard Law 
Review, February 1958, Vol. 71, No. 4, 
p. 687. 

Co-Fiduciary or Consultant. By Gilbert 
T. Stephenson. Trusts & Estates. August 
1957. Vol. 96, No. 8, p. 741. The learned 
author discusses the problem of the testa- 
tor who wishes to appoint a corporate 
fiduciary because of its skill and financial 
responsibility, and an individual for 
various other reasons. Should the indivi- 
dual be designated a co-fiduciary or con- 
sultant? Unless the testator intends that 
the individual share full responsibility 
in administering the estate, he should 
designate the individual to be a con- 
sultant. 

Avoiding Pitfalls for Executors. By 
John L. MclIlwain. Trusts & Estates. 
February 1958. Vol. 97, No. 2, p. 100. 
Administering an estate runs on a sched- 
ule as rigid as that of a railroad. The 
executor should prepare in advance to 
make the decisions he will be called up- 
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on to make as he meets the various 
deadlines. Numerous helpful suggestions 
on estate administration are made. A 
helpful “how to do it’ article. 


Testamentary Capacity: Evidentiary 
Aspects. By M. C. Slough. Texas Law 
Review, November 1957, Vol. 36, No. 1, 
p. 1. The article deals with distinctions 
between insanity and testamentary capa- 
city, and the various evidentiary avenues 
open to establish testamentary capacity. 


Two Problems in Contracts to Make A 
Will. Columbia Law Review. December 
1957, Vol. 57, No. 8, p. 1151. Combines 
features of both the contract and the 
will. Status and Remedies of Promises. 
Strictly contractual orientation would 
make promisee a creditor of the estate. 
Such approach called for when con- 
tract requires payments both before and 
after death, as in certain separation 
agreements. Strict contractual approach 
not often employed. Majority position 
more flexible. Promisee sues for equita- 
ble performance of the contract. Promi- 
see neither creditor nor legatee and bal- 
ancing of the equities. Specific perform- 
ance not granted where to do so would 
injure third party. 

Factors which have been considered 
material: whether spouse claiming statu- 
tory share had notice of contract at 
time of the marriage, duration of 
spouse’s mdrriage, consideration given 
by the promisee, whether there are chil- 
dren for whom spouse must provide, fi- 
nancial position of respective claimants. 

Tax consequences — Transfers oc- 
casioned by contracts to make will are 
within general coverage of federal es- 
tate tax. Contractual right not usually 
deductible from gross estate. 


1957 Annual Survey of American Law 
— Succession. By Thomas E. Atkinson. 
New York University Law Review, 
March 1958, Vol. 33, No. 3, p. 369. 


ESTATE PLANNING 


Estate Creation and Conservation. By 
Vincent B. Coffin. Trusts and Estates. 
May 1957, Vol. 96, No. 5, p. 449. Ad- 
vantages of underwriter-trustman col- 
laboration. 


Insurance in Estate Settlement. By 
Edward H. White. Trusts and Estates. 
July 1957. Vol. 96, No. 7, p. 645. Use 
of life insurance to make cash available 
for (1) satisfying bequests (2) Re- 
demption of stock qualifying under 


$303 of IRC (3) fund Buy-out agree. 
ments (4) Pour-over to insurance trust, 


Gifts in Estate Planning. By J. G, 
Williamson. Arkansas Law Review, 
Winter 1957-58, Vol. 12, No. 1, p. 16. 
Part of a Legal Institute Proceedings, 
A consideration of the use of gifts of 
life insurance in estate planning. 


Estate Planning and the Widow’s Elec. 
tion. By David Westfall. Harvard Law 
Review, May 1958, Vol. 71, No. 7, p. 
1269. The old rule that a devisee or 
legatee is put to an election to accept 
or reject a will provision if he is given 
property on condition that he transfer 
property of his own to another has 
found new application in modern estate 
planning. Professor Westfall analyzes 
the contexts in which the election doc- 
trine may be useful to the estate plan- 
ner, and calls for changes in the tax 
laws to place spouses in common-law 
and community-property states on equal 
footing. 


Estates and Trusts — Conflict of Laws 
Problems. By Robert A. Leflar, Trust 
Bulletin, May 1958, Vol. 37, No. 9, p. 
44. In Estate Planning possible con- 
flicts of laws problems must be con- 
sidered: validity of trust at creation; 
administration of trust; interpretation 
of instrument; remedies available with 
respect to (1) immovables (2) movables 
(3) intangible personalty. Intent, re- 
sidence, domicile of settlor or testator, 
as expressed; situs, exercise of powers 
of appointment; effect of statutes, espe- 
cially against accumulations, of ap- 
portionment of taxes between life ter- 
ant and remaindermen. Strong. ten- 
dency of courts to sustain contents and 
directions of instruments. 


Farm Property Problems in the Paci- 
fic Northwest. John F. Trowbridge, Trust 
Bulletin, October 1957, Vol. 37, No. 2, 
p. 32. Successful operator of a large 
farm is a man of wealth but needs trust 
and investment planning services. 
Wealth of farmer is usually concentrat- 
ed in land and cannot readily be divided 
among heirs, either immediately, % 
after life estate for spouse; therefore 
trust device is useful. Trustee can make 
management decisions disinterestedly: 
Estate planning needed by farmer 1 
provide cash for taxes and administra 
tion costs without disturbing farm hold- 
ings. Fiduciary handling farms must 
choose type of management: bene’ cia!y; 
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farm manager, tenant. Varied problems 
to be faced, including governmental 
controls. 


Problems of the Almost-Incompetent 
Incompetent. By Mary L. Chadwick, 
Trust Bulletin, June 1957, Vol. 36, No. 
10, p. 42. Increasing number of aged 
and the effects of prolonged illness are 
bringing to the fore the problems of 
the “‘almost-incompetent incompetent” 
with attendant social, legal and econ- 
omic questions. Reluctance to have an 
aged person adjudicated incompetent 
often results in use of (1) joint owner- 
ship; (2) power of attorney rather than 
(3) living trust or (4) conservatorship. 
Joint ownership imposes liability for 
inheritance tax on one-half of the joint- 
ly owned property or funds in the event 
joint owner predeceases actual depositor. 
Joint ownership may defeat testamen- 
tary desires. Mental incompetence auto- 
matically revokes power of attorney. 
Conservatership to protect property of 
a person mentally weak and unable to 
care for his estate is good solution but 
involves the expense of court proceed- 
ings, accounts, etc., living trust, where 
trustee has authority to use income for 
benefit of settlor, to be supplemented, 
where necessary, by use of principal, 
is best solution. 


1957 Annual Survey of American Law. 
Future Interests. By Bertel M. Sparks, 
New York University Law Review, 
March 1958, Vol. 33, No. 3, p. 390. 


Estate Planning for the Common Disas- 
ter. Boston University Law Review. 
Spring 1958. Vol. 38, No. 2, p. 257. This 
note is confined to common disaster sit- 
uations where there is no proof of sur- 
vivorship; effect of statutes and common 
clauses in wills; tax considerations. 


Remainders Over in Default of Exer- 
cise of Powers of Appointment and Re- 
vocation. University of Pennsylvania 
Law Review. January 1958, Vol. 106, 
No. 3, p. 420. Gifts over in default of 
the exercise of a power of appointment 
are regarded as defeasibly vested rather 
than contingent if there are no condi- 
tions precedent to enjoyment other 
than the failure to exercise the power. 
In the analogous cases of revocable 
trusts, life insurance trusts and tenta- 
tive trusts, the decisions are not con- 
sistent. While it is assumed that in view 
of the disappearance of the destruc- 
tibilii'y rule, it is no longer important 
to distinguish between defeasibly vested 
and contingent remainders, there are 
important problems of construction in- 
fluen.ed by the distinction when the 
Perscn who would take in default dies 
before the donee of the power. If the 
treme nder would be contingent absent 
the power, it is regarded as contingent. 
In ay slying the rule against perpetuities 
to su-h interests, courts do not always 
Tecos nize that the “second look” doc- 
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trine which is applied to interests creat- 
ed in the exercise of the power, should 
be applied to the interest in default of 
exercise. 


PENSION AND PROFIT 
SHARING PLANS 


Pension Planning for Small Enterprise. 
By Abraham J. Briloff, C.P.A. Trusts & 
Estates. May 1957, Vol. 96, No. 5, p. 
437. The ‘“money-purchase” plan has 
many advantages for a pension trust. 
It can most effectively be used for small 
groups, the author having obtained ap- 
proval of a plan for the sole two em- 
ployees of a corporation, husband and 
wife, who were also the sole stock- 
holders. Investment by the trust in 
stock or obligations of the employer 
corporation is feasible, but such trans- 
actions will be carefully scrutinized by 
the IRS. 


Cost Factors of Small Pension Plans. 
By Gordon D. Simons. Taxes — The 
Tax Magazine, January 1958, Vol. 36, 
No. 1, p. 19. The writer feels that small 
companies are not giving sufficient con- 
sideration to the unique benefits of a 
pension plan. This article explains and 
gives an example of how an accountant 
can compute costs of a small pension 
plan so that the management of a small 
company can make preliminary decisions 
as to the practicability of such a plan. 


TAXES 


The Tax Uses of Trusts by the Gen- 
eral Practitioner. By Randolph W. 
Thrower. Arkansas Law Review, Sum- 
mer, 1957, Vol. 11, No. 3, p. 306. An 
address dealing with the practical use 
of trusts from the standpoint of good 
sound family planning and of  sub- 
stantial tax savings. 


A Look at Some of the Unresolved Tax 
Problems of the Executor. By Byron E. 
Bronston. Trust Bulletin, January 1958, 
Vol. 37, No. 2, p. 54. Complete aware- 
ness of complexities of present tax laws 
needed by executors and attorneys. Wide 
divergencies between tax concepts and 
fiduciary accounting requirements. Dif- 
ferences between federal tax laws and 
state statutes controlling fiduciaries, es- 
tates, trusts. Concept of conduit role. 
Unsettled interpretation of qualifica- 
tion of widow’s award for marital de- 
duction. Allocability of federal estate 
tax among testamentary and non-testa- 
mentary assets. Determining close of 
taxable year on death of partner. 


Family Tax Planning. By Stuart E. 
White. Trusts & Estates. January 1958, 
Vol. 97, No. 1, p. 29. The author gives 
a number of examples of how various 
tax savings devices are used to benefit 
high bracket income taxpayers. 


Joint Tenancy — Objectives v. Results. 
By James E. Doherty, Trust Bulletin, 
May 1958, Vol. 37, No. 9, p. 9. Joint 
tenancy, particularly in ownership of 
corporate stock now enjoys ascendancy 
in fashion — particularly useful in 
small estates, not subject to federal 
estate tax where joint owners are hus- 
band and wife. Danger of imposition 
of inheritance taxes or even greater 
estate tax liability on contributor of 
jointly owned property. Possibility of 
gift tax liability and of defeating 
testamentary desires of contributor. 


Tax Saving Through Charitable Giving. 
By Richard F. Palmer. Taxes — The 
Tax Magazine, January 1958, Vol. 36, 
No. 1, p. 40. The taxpayer in a suf- 
ficiently high tax bracket can achieve 
considerable tax savings by the bargain 
sale of his appreciated securities to a 
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charity. However, the greatest philan- 
thropic profit is obtained by him if he 
borrows on these securities and donates 
his equity therein, making it clear that 
the collateralized securities are to be 
the primary source for the satisfaction 
of his debt. 


The Dowdy Saga — or How to Make 
Heirs Happy Though Taxed. By Leon 
L. Rice, Jr., and Caldes W. Womble. 
Taxes The Tax Magazine, July, 
1957, Vol. 35, No. 7, p. 522. This article 
is derived from a skit presented as an 
office interview at the Tax Institute 
sponsored by the North Carolina Bar 
Association at the School of Law of 
Wake Forest College. The authors are 
attorneys in North Carolina. 


Federal Estate and Gift Taxation of 
Community Property Life Insurance. By 
Samuel D. Thurman. Taxes The 
Tax Magazine, August 1957, Vol. 35, 
No. 8, p. 597. Nowhere has Federal Es- 
tate Taxation shifted more frequently 
than in the field of life insurance. Life 
insurance contracts have proved dif- 
ficult to equate with other property 
concepts and from the outset have de- 
fied the efforts of Congress, the Courts 
and the taxing authorities to come up 
with a consistent scheme for estate 
taxation. This difficulty has been com- 
pounded in a number of states by the 
necessity of accommodating a com- 
munity property system to a type of 
contract which is primarily a product 
of the common law. The author feels 
that the principles of community prop- 
erty here involved are sufficiently fun- 
damental that they will apply generally 
in all community property states, al- 
though problems will be analyzed and 
illustrated with specific attention to 
California law. 


Estate Taxation of Contract Rights 
Subject to Conditions Precedent. Yale 
Law:: Journal, January 1958, Vol. 67, 
No. 3, p. 467. Federal Estate Tax 
reaches property attributable to a de- 
cedent which is — transferred at death, 
created by death, conveyed inter vivos 
in manner approximating testamentary 
disposition. 

Contract rights subject to contin- 
gencies precedent are considered expect- 
ancies. Most often presented as aspects 
of deferred compensation and death 
benefit plans. 

Dower rights, life insurance policies 
and annuity contracts are illustrations 
of property created at death. 

Conditions precedent in contracts may 
be forfeited upon discretionary term- 
ination of plan by employer, failure to 
reach specified age or to serve for re- 
quired number of years, work for com- 
peting firm, committing felony, etc. 
Conditions of forfeitability may term- 
inate at death. 

Distinction between property and ex- 
pectancies permits valuable rights of 
decedent to be transferred at death 
without estate tax incidence. 

In Goodman v. Granger, 243 F2d 264 
(3rd Cir. 1957) contract rights subject 
to voiding conditions which terminated 
at death were held taxable. Decedent 
had contracted for deferred compensa- 
tion to begin when his employment had 
ceased, and if he died before the due 
date of any installments, the remain- 
ing payments were to be made to his 
estate or as he should direct by will. 
Upper court included present worth. 


Possibly court viewed qualifications 
of contract as conditions subsequent, 
and thus found the transfer of a prop- 
erty interest. Such a theory is without 
support in prior law. 
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Inclusion apparently stemmed from 
judgment of interests as of moment im- 
mediately following death. Use of that 
time to determine includability under q 
transfer section is a radical innovation, 


A solution of the expectancy loop. 
hole might better lie with Congress than 
the courts. Congressional adoption of 
the Goodman approach, judging in- 
terests as of the moment after death, 
would eliminate shortcomings. 


(Same case discussed in Columbia Law 
Review, Jan. 1958, Vol. 58, No. 4, p. 
124.) 


Estate Taxation of Employee Death 
Benefits. Yale Law Journal, July 1957, 
Vol. 66, No. 8, p. 1217. 1954 Code re- 
vision of estate taxation of employee 
death benefits is disappointing. It fails 
to provide a uniform scheme for tax- 
ing the many forms of benefits. Tax con- 
sequences attending differences of ter- 
minology are crucial, but distinctions be- 
tween various applicable labels are not 
precise and estate taxation remains 
problematical. 


1954 Code encourages employers to 
establish retirement and death bene- 
fits for employees by conferring broad 
tax advantages upon qualified plans. 
Carried into estate tax by exclusion of 
benefits from employee’s gross estate. 
Employee’s own contributions are in- 
cluded in the same proportion to the 
total benefits as the employee’s contri- 
butions bear to the total contributions. 
If benefits provided are considered “life 
insurance” the exemption does not apply. 


Estate tax treatment of non-qualified 
plans hinges upon their identification as 
either “annuities” or “life insurance.” 
Included in gross estate is the propor- 
tion of benefits which decedent’s con- 
tributions bear to the total cost of the 
plan. And contributions by an employer 
for any reason connected with the em- 
ployment are regarded as if made by the 
decedent employee himself. As a gen- 
eral rule contributions to death benefit 
plans characterized as “annuities” 
should be subject to estate taxation. On 
the other hand, death benefits regarded 
as “insurance”’ incur less vigorous treat- 
ment. The touchstone for estate taxa- 
tion then becomes the decedent’s con- 
trol over the policy at death and not 
contributions to cost. Proceeds of insur- 
ance receivable by all beneficiaries other 
than the estate are taxable only if de 
cedent possessed at death “incidents of 
ownership” in the policy. 

If the employee divests himself of 
control more than three years before 
death, his beneficiaries may receive the 
proceeds of insurance coverage pul- 
chased by the employer free of estate 
tax consequences. 

Renunciations, Disclaimers and Re 
leases. By David G. Kay, Taxes, The Tax 
Magazine. October 1957, Vol. 35, No. 
10, p. 767. The basis for determining 
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whether one is or is not a transferor 
and, therefore, liable for estate or gift 
taxes on transferred property rests ul- 
timately upon state law. The author 
submits a taxing pattern based upon 
the relationship of the distributees to 
an individual who chooses to renounce, 
disclaim or release the property. In 
most cases, if the giving up has as its 
effect the directing of assets to the 
natural objects of one’s bounty, applica- 
tion of the tax would be appropriate. 


Elections and Discretions Under the 
Code: The Executor’s Dilemma. By By- 
ren E. Bronston. Taxes, The Tax Maga- 
zine, December 1957, Vol. 35, No. 12, 
p. 986. The author discusses the discre- 
tionary powers given by a testator to 
the executor, and the fact that all such 
powers may be exercised freely. Among 
other things he discusses elections to 
take administration expenses as income 
tax deductions, and the allocation of 
Federal Estate Tax where there is tax- 
able nontestamentary property. 


How the Estate Tax Applies to Inter- 
Vivos Trusts for Minors. By Henry 
Schneider. Taxes, The Tax Magazine, 
April 1958, Vol. 36, No. 4, p. 233. Care- 
ful drafting of even seemingly unim- 
portant trust clauses is essential lest the 
trust corpus be subjected to estate tax- 
ation. The author discusses the tax 
traps involved in inter-vivos trusts 
created by a father for the benefit of 
his minor child whom he is legally obli- 
gated to support and maintain, and the 
legislation that is needed. The author 
also makes recommendations to trust 
draftsmen working under the current 
law. 


Gifts to Minor Acts. Taxes, The Tax 
Magazine. January 1958, Vol. 36, No. 
1, p. 66. Attorneys should keep up on 
the laws applicable to gifts of securi- 
ties to minors. Among other things, these 
laws involve important tax considera- 
tions. If the transfer of securities to a 
minor is made in accordance with the 
model act, the Internal Revenue Ser- 
vice has ruled that this transfer con- 
stitutes a completed gift of a present 
interest for federal gift tax purposes 
and, consequently, that the $3,000 an- 
nual exclusion is applicable. The cus- 
todian is entrusted with the manage- 
ment of the property, and he may ex- 
pend so much of the property as he 
alone deems desirable for the support, 
education and general welfare of the 
minor. The property or remainder there- 
of to be turned over to the minor at 
age 21, or to his estate if he dies before 
reaching majority. 


1957 Annual Survey of American Law 
— Federal Estate and Gift Taxation. By 
Robert Kramer. New York University 
Law Review, February 1958, Vol. 33, 
No. °. Has: 


A Decade With the Marital Deduction. 
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By John R. Golden. Trusts and Estates. 
April 1958. Vol. 97, No. 4, p. 304. Over 
the period of time in which the marital 
deduction has been a part of the IRC 
there has developed a body of case law 
which should be considered before draft- 
ing a marital deduction clause. The 
author now favors the residuary be- 
quest over the pecuniary formula which 
he first advocated when he wrote on 
the subject in 1948. 


Simultaneous Death Clauses and the 
Marital Deduction. By Eugene P. Walsh. 
American Bar Association Journal. April 
1957. Vol. 43, No. 4, p. 355. In order to 
obtain the benefits of the marital de- 
duction in the case of a simultaneous 
death, the author advocates the use of 
a “reverse simultaneous death clause” 
providing that the presumption shall be 
that the wife survived the husband. Not 
only is there a tax saving, but there will 
not be any successive administrative 
costs. 


Marital Deduction in Estate Taxation. 
By Alan N. Polasky. Arkansas Law Re- 
view, Winter 1957-58, Vol. 12, No. 1, 
p. 1. Part of a Legal Institute Proceed- 
ings. A consideration of the basic fun- 
damentals of the use of the marital 
deduction with practical suggestions as 
to the use of the marital deduction 
formula type of clause and the power 
of appointment clause. 


Taxation—Marital Deduction—Life In- 
surance Proceeds and the Terminable In- 
terest Rule. By Robert M. Huttar. North 
Carolina Law Review, June 1957, Vol. 
35, No. 4, p. 558. A student comment on 
the terminable interest rule. 


Federal Income Tax Practice in Pro- 
bate Practice. By Jack R. Miller. Iowa 
Law Review, Spring 1958, Vol. 48, No. 





3, p. 337. Article discusses the com- 
plicated Federal income tax laws, per- 
taining to decedent’s estates. Discusses 
problems from the time of decedent’s 
final return clear through closing of 
the estate by executor or administrator. 


Current Issues in Probate Estate In- 
come Taxation. By John M. Gradwohl. 
Nebraska Law Review, March 1958, 
Vol. 37, No. 2, p. 329. An analysis of 
the extent to which under the present 
IRC the income tax burden of a probate 
estate may be apportioned among its 
various recipients in order to minimize 
taxes with emphasis on the perilous 
situations facing the conscientious ex- 
ecutor, and some proposals for changes 
in the IRC on this subject. 


Tax Aspects of Estate Distributions. 
By William K. Stevens. Taxes, The 
Tax Magazine, Vol. 35, December 1957, 
No. 12, p. 970. The author points out 
that the intelligent administration of an 
estate requires a thorough familiarity 
with the income tax concepts incor- 
porated in Sub-chapter J of the 1954 
Code as interpreted by the applicable 
regulations. Since the 1954 Code radical- 
ly revised the law concerning estate 
income and estate distributions, the 
author, to illustrate the effects of cer- 
tain of these concepts, considered two 
hypothetical estates; the first a small 
estate to be administered under a re- 
latively simple will; and the second 
serves as a basis for the discussion of 
a number of the more difficult prob- 
lems, such as the constructive-sale prob- 
lem, problems incident to the funding 
of a marital trust and the handling of 
assets having certain special income tax 
characteristics, such as installment con- 
tracts, stock options and stock of a 
family corporation. 
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Principal-Income Adjustments. By 
Harold Wurtzel. Trusts and Estates. 
January 1958. Vol. 97, No. 1, p. 16. The 
1954 Code presents a fairly satisfac- 
tory solution to principal-income prob- 
lems in providing that a distribution of 
corpus is taxable income to the bene- 
ficiary to the extent of any undistri- 
buted part of distributable net income 
for the current year and years past. 


From Peter to Paul. By Austin Flem- 
ing. Trusts & Estates. November 1957. 
Vol. 96, No. 11, p. 1089. Income and 
principal adjustments may be necessary 
where administrative expenses are used 
as income tax deductions. Executors 
must treat legatees impartially or be ex- 
posed to a surcharge for violation of 
fiduciary obligation. This rule has been 
applied to the use of estate administra- 
tion expenses as income tax deductions. 
Income and principal adjustments can 
best be accomplished where the will 
specifically deals with the problem. 


Twenty Pointers on Liquidation of 
Business Interests. By G. Van Velsor 
Wolf. Trusts and Estates. January 1958. 
Vol. 97, No. 1, p. 24. Suggestions on 
*“‘What to do” to avoid result of the then 
unreversed Prunier and Casale deci- 
sions. 


Buy and Sell Agreements. By Harold 
S. Voegelin. Trusts and Estates. Decem- 
het: 1957. Vol. 96, No. 12, p. 12289. 
Cross purchase agreements between 
stockholders may be funded by life in- 
surance. However, beware of the trans- 
fer for consideration under IRC §101 
(a) (2) when transferring existing 
policies. A better solution appears to be 
the agreement between corporation and 
stockholder. In fixing the sales price of 
the stock, consider the effect of the re- 
ceipt of the proceeds of the policy in 
increasing assets of the corporation. 
The dividend aspect of this article dis- 
cusses the then unreversed Casale and 
Prunier cases. 


Multiple Trust Taxation. By Allen 
Tomlinson. Trusts and Estates. Decem- 
ber 1957. Vol. 96, No. 12, p. 1180. The 
use of multiple trusts to create multiple 


tax pocketbooks becomes the target of 
“loophole plugging.” The proposed legis- 
lation attacks the problem by requiring 
consolidation of income for tax pur- 
poses. 


Short Term and Controlled Trusts. By 
David G. Kay. Trusts and Estates. Octo- 
ber 1957. Vol. 96, No. 10, p. 968. The 
regulations have comprehensively cover- 
ed the income tax consequences with 
respect to short term and controlled 
trusts. However, estate and gift tax 
consequences will depend on (1) varia- 
tions in measuring the term of the 
trust, and (2) variations with respect 
to powers reserved or retained. 


Employee Death Benefits. By David 
Stock. Trusts and Estates. October 1957. 
Vol. 96, No. 10, p. 972. Tax savings in 
the area of payments to a widow under 
employee pension and profit sharing, de- 
ferred compensation, and life insurance 
plans are commonly overlooked. The 
author recommends the use of an inter 
vivos trust created with nominal corpus, 
authorized to receive death benefits or 
other property. 


Basis of Business Assets. By Albert L. 
Burford, Jr. Trusts and Estates. Febru- 
ary 1958. Vol. 97, No. 2, p. 149. By 
exercising the option under §754 a de- 
cedent’s interest in a partnership will 
give the successor in interest a stepped- 
up basis for computing gain, loss, .de- 
preciation and depletion. The conse- 
quences of this election are manifold 
and should be studied carefully before 
(1) selecting a partnership as the form 
of enterprise (2) making the election 
under § 754. 


Renunciation and Disclaimers. By Gil- 
bert L. Smith, Jr. Trusts and Estates. 
August 1957, Vol. 96, No. 8, p. 744. 
Property passing by intestate succession 
cannot be disclaimed except in Louisiana 
and Rhode Island. A legatee may every- 
where renounce or disclaim. Usually 
this latter course will absolve him from 
paying inheritance taxes, but some juris- 
dictions impose the tax even if there 
is a disclaimer. Residuary bequests 
create special problems and a disclaimer 
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may result in unexpected gift tax con. 
sequences. 


Inheritance Taxes of Foreign States, 
By Joseph C. Gross. Trusts and Estates, 
May 1957, Vol. 96, No. 5, p. 444. The 
doctrine that one state will not enforce 
the revenue laws of another is giving 
way to the concept that states should 
cooperate in enforcing tax laws. Twenty 
states have adopted statutes authorizing 
the use of their courts by other states 
for actions to collect taxes provided 
similar comity is extended. The f.- 
duciary would be well advised to apply 
to the court in which he accounts for 
instructions respecting payments of the 
foreign inheritance tax. 


Tax Choices in Acquiring Trust Real- 
ty. By Robert L. Weiss. Trust and Es. 
tates. February 1958. Vol. 92, No. 2, p. 
105. The acquisition, management and 
disposition of trust properties present 
various choices to the tax planner. A 
trust may acquire property by inter 
vivos gift, devise or purchase. Each 
choice has estate, gift and income tax 
consequences which should be analyzed 
before making a decision, and some- 
times the best result may be obtained 
by a combination of gift and purchase. 


TRUSTS 


Pouring Over. By Austin W. Scott, 
Trust Bulletin, March 1958, Vol. 37, No. 
7, p. 25. Learned discussion regarding 
pouring over of property by will into a 
living trust and circumstances under 
which such pouring over is effective: 
must living trust be created before ex- 
ecution of will? Is amendability or 
actual amendment, revocability or ir- 
revocability of trust material? Two 
separate grounds for upholding pouring 
over: (1) incorporation by reference 
(2) resort to facts of independent signi- 
ficance. Variations in decisions and 
statutes of several states. 


(Same article in Trusts and Estates, 
March 1958. Vol. 97, No. 3, p. 189.) 


Discretionary Trusts. By Don H. Me- 
Lucas. Trusts and Estates. March 1958. 
Vol. 97, No. 3, p. 210. Use of discre- 
tionary trusts is increasing rapidly, er 
couraged by both the tax laws and prv- 
dent planning. The exercise or nor- 
exercise of the trustee’s discretion is 
subject to court supervision. It is im 
portant to keep records (the type that 
cannot be recorded by a mechanical 
bookkeeping system) of the circum- 
stances on which the trustee determined 
to exercise its discretion. 


(Same article in Trust Bulletin, April 
1958, Vol> 37, No. 8, p. 17.) 


Reviewing Wills and Trusts. By Wil 
liam W. Graulty. Trusts and Estates 
March 1958. Vol. 97, No. 3, p. 248. The 
author discusses a number of practical 
problems to keep in mind when revie¥ 
ing will and trust instruments includ 
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ing: (1) Description of devise of resi- 
dence by street number (2) destruc- 
tion of insured personal property (3) 
pour over will expenses such as taxes, 
etc. (4) powers of appointment (5) 
common disaster clauses, etc. A very 
helpful how-and-what-to-do article. 


(Same article in Trust Bulletin, April 
1958. Vol. 37, No. 8, p. 24.) 


Estates and Trusts — Conflict of Laws 
Problems. By Robert A. Leflar. Arkansas 
Law Review, Winter 1957-58, Vol. 12, 
No. 1, p. 29. Part of a Legal Institute 
Proceedings. Some specific problems of 
“preventive law” in avoiding problems 
of conflict of laws. 


Testamentary Trusts for Insurance. By 
Henry Cooper. Trusts and _ Estates. 
February 1958. Vol. 97, No. 2, p. 118. 
A discussion of the use of a testamen- 
tary trustee as beneficiary of a life in- 
surance policy, with reference to a 1957 
Pennsylvania statute permitting such a 
designation. The article may be read 
profitably by practitioners in other 
states as well, if interested in the device. 


Termination of Trusts for Children. 
By Henry W. Bockenbrough. Trusts and 
Estates. February 1958. Vol. 97, No. 2, 
p. 108. Termination of trusts for chil- 
dren should properly take into account 
such factors as age, sex, business ex- 
perience and the like. Installment dis- 
tributions frequently appear desirable. 
Care should be taken in using correct 
phraseology so that the fraction to be 
distributed is clearly and not ambiguous- 
ly stated. 


When Should a Trust End? By R. C. 
Short. Trusts and Estates. November 
1957. Vol. 96, No. 11, p. 1084. Instead 
of directing that a trust terminate at a 
given time or on the happening of a 
specified event, consider giving right of 
termination to beneficiary, unless forced 
termination is required to conform to 
legal limits of duration. 


Critical Evaluation of the Charitable 
Trust as a Giving Device. By Alan D. 
Vestal. Washington University Law 
Quarterly — June 1957, No. 3, p. 195. 
Origin and historical background are 
starting point, article then gives rapidly, 
four categories: (1) relief of poverty, 
(2) encouragement of education, (3) 
advancement of religion, and (4) those 
“beneficial to the community.” It com- 
pares origin with need today in social- 
Political background of times, consider- 
ing how it is utilized today, its legal 
backe-ound and growth, and the meth- 
ods c’ giving. The elements considered 
inclu'e size, terms of instruments, na- 
ture -f trustees and management, and 
an evaluation of the efficacy of charita- 
ble ¢ ving. Tax benefits are discussed. 
Lack of court or statutory control is 
also considered. Article recommends 
legis] tion’ limiting term “charitable 
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trust,” regulatory and supervisory meas- 
ures, requiring information on such and 
a trust registry with enforcement power. 


Trusts — Non-Judicial Settlement of 
Trustees’ Accounts. By David Westfall. 
Harvard Law Review. Vol. 71, No. 1, 
November 1957, p. 40. The use of a 
trust instrument provision for the ap- 
proval of a Trustee’s accounts without 
resort to cumbersome and costly judicial 
procedures is discussed by Professor 
Westfall. The use of this “non-judicial 
settlement” in inter vivos and testa- 
mentary trusts is considered and the 
practical problems of protecting the 
beneficiaries and trustee, effectuation 
of the grantor’s intentions, and the 
possibility of adverse tax consequences 
are examined. 


Are We Caring For Assets or People? 
By Walter C. Baker. Trusts and Es- 
tates. May 1957, Vol. 96, No. 5, p. 432. 
The duty of the corporate trustee is 
not only to efficiently administer an es- 
tate but also to avoid creating an im- 
pression on the beneficiaries of being 
“cold and impersonal.’”’ Explain neces- 
sity for sending copies of will to all 
beneficiaries; requirement of publica- 
tion with respect to various steps in 
estate administration; use of technical 
language to obtain certain results; 
policy and law of trust investments. 


Panel on Management of Estates. 
Panelists: J. H. Bowen and George E. 
Lusk, Jr., Arkansas Law Review, Win- 
ter 1957-58, Vol. 12, No. 1, p. 22. Part 
of a Legal Institute Proceedings. A 
panel discussion of practical problems. 


Farm and Ranch Operations in Trust. 
By Edgar T. Savidge, Trust Bulletin, 
November 1957, Vol. 37, No. 3, p. 27. 
Agriculture is now a major industry as 
well as a “way of life’? and farm man- 
agement has become a trust service in- 
volving management of a particular type 
of industry requiring study of methods 
of production, mechanization, markets, 
capitalization, financing. Corporate fi- 
duciary handling farms and ranches in 
Trust Department requires qualified 


farm manager on staff, visits to farms, 
maintenance of adequate records, ade- 
quate compensation and appropriate 
public relations. 


Management of Real Property in 
Trusts and Estates. By Charles H. Ol- 
swang. Trust Bulletin, November 1957, 
Vol. 37, No. 3, p. 33. Fiduciaries, par- 
ticularly corporate fiduciaries, must be 
well informed and capable in operations 
to obtain highest possible sale prices 
or best possible return on retained prop- 
erties. Intelligent management and 
sound operating program brings its re- 
wards. Real estate must be carefully 
analyzed, often with settlor or testa- 
tor. Fiduciaries should avoid holding un- 
divided interests. Operating and insur- 
ance procedure needed. Important to 
retain selected rental properties in order 
to produce income and to provide diver- 
sification. Rental properties must be 
studied and appropriate forecasts made 
to obtain best results. 


Handling Businesses in Trust. By 
Ralph B. Stratford. Trust Bulletin, 
December 1957. Vol. 37, No. 4, p. 38. 
Proper planning, often with settlor or 
testator, will facilitate operation of busi- 
nesses in trust. Management should be 
groomed. Fiduciary should understand 
problems of business and prepare for 
assumption of fiduciary duties. Factors 
to be considered in deciding to operate 
or sell business: need to preserve good 
will and going-concern values — de- 
pendancy of beneficiaries upon business 
for income. Valuation of business for 
tax purposes. Need for incorporation to 
obtain tax benefits. Cooperation by 
Trust Department, attorneys and certi- 
fied public accountants (who often have 
good understanding of decedent’s busi- 
ness or business interests) brings best 
results. 


Power of a Trustee to Execute Oil 
and Gas Leases. Note — Indiana Law 
Journal, Winter 1958, Vol. 33, No. 2, p. 
227. Discussion of thorny legal problems 
incident to handling these anomalies in 
the law of property. Trustee without 
power of sale may not execute oil or 
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gas lease; specific power desirable; 
equity may permit avoidance of deple- 
tion. Division of royalty between life 
tenant and remaindermen, principal and 
income. Legislation has assisted in solu- 
tion of problems. 


Prudent Trustee’s Investment in Com- 
mon Stock — Permissive or Mandatory? 
Northwestern University Law Review. 
January-February 1958, Vol. 52, No. 
6, p. 788. A discussion of the prudent 
man rule as developed by the courts 
and statute, discussion of the duty to 
invest, particularly in common stocks, 
and the “ideal test,” differentiating be- 
tween test applied to an individual trus- 
tee and the corporate trustee. 


Changing Concepts of Trust Invest- 
ment Policy. By Morton Smith. Trust 
Bulletin. September 1957, Vol. 37, No. 
1, p. 11. Realization that there is no such 
thing as a safe trust investment has 
brought about (1) widespread adoption 
of prudent man rule and (2) realiza- 
tion of need to preserve not only the 
“dollar value” but also “real” or “pur- 
chasing power value.” A brief but in- 
teresting discussion of various phases of 
economic and investment history: — 
prospects of deflation and protection 
against decrease of “real” or “purchas- 
ing power value’”’ caused by inflation; 
growth stocks and defensive stocks; 
overvaluation of common stock shares; 
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problem of acquisition of stocks at pru- 
dent price. 


Common Stocks — The Big Challenge. 
By Benjamin Strong. Trust Bulletin. 
October 1957, Vol. 37, No. 2, p. 11. A 
more dependable base than inflation has 
brought about recognition of equities as 
suitable conservative investments. Equity 
ownership has become a permanent part 
of trust investment fabric. Fiduciary’s 
responsibility is to see that trust in- 
vestment accounts share in growth and 
profit of U. S. industrial and financial 
structure. Inflation probably will not 
last since it destroys economic balance 
and brings about drastic readjustment 
ultimately. Presently we are in a period 
of economic consolidation. Fiduciary 
has duty to render public service to 
combat forces which will destroy values. 


Investments in the New Style Infla- 
tionary Economy. By Dr. Julius Grodin- 
sky. Trust Bulletin. June 1957, Vol. 36, 
No. 10, p. 16. Investors must watch 
simultaneous unfolding of inflationary 
and deflationary forces. Potential in- 
crease in sales may become _ inade- 
quate base for investment values; high 
labor cost industries to be avoided, but 
such industries subject to mechaniza- 
tion reducing labor costs may afford 
good investment opportunities; over-ex- 
pansion in static or declining industries 
is serious, almost fatal; plant and 
equipment expansion in growing in- 
dustries is essential; over-expansion in 
growth industries may be accompanied 
by heavy declines in selling prices of 
goods and services and in profits; only 
some over-expanded industries can pre- 
vent price wars; widespread rise in 
personal incomes retards cumulative ef- 
fect of deflation-depression inducing in- 
fluences. 


Trustee’s Responsibility and Suggest- 
ed Procedure For Voting Stock Held in 
Fiduciary Accounts. By Noel T. Robin- 
son, Trust Bulletin, September 1957, 
Vol. 37, No. 1, p. 4. Fiduciaries should 
exercise discretion in exercising voting 
rights and often should avoid giving a 
general proxy. Discussion of Statement 
of Policies for Voting Shares of Stock 
Held in Trust Accounts, as adopted by 
the Executive Committee of the Trust 
Division of the American Bankers Asso- 
ciation, with comments on organized 
handling of proxies. 


Model Securities Transfer Act. By 
Francis T. Christy. Trusts and Estates. 
March 1958. Vol. 97, No. 3, p. 189. A 
noted authority on the subject, Mr. 
Christy argues convincingly that under 
the prevailing law transfer agents are 
compelled to police thousands of proper 
fiduciary transfers to prevent an im- 
pecunious and unbonded fiduciary from 
making a stupid transfer which actually 
may not cause any loss to the bene- 
ficiary. The Model Securities Transfer 
Act successfully remedies the situation; 


the Uniform Fiduciary Act and the Uni. 
form Commercial Code do not. 


(Same article in Trust Bulletin, Apri] 
1958, Vol. 37, No. 8, p. 10.) 


Security Transfer Simplification. By 
Thomas H. Jolls. Trusts and Esiates, 
July 1957. Vol. 96, No. 7, p. 641. The 
Illinois statute with respect to trans. 
fers of securities by fiduciaries should be 
substituted for Section 3 of the Uni. 
form Fiduciaries Act. The generally 
accepted rule holding a corporation to 
be a trustee to protect beneficial in. 
terests in stock should be abolished. The 
Illinois statute accomplished this result, 


Simplifying Securities Transfers. By 
Alfred F. Conard. Rocky Mountain Law 
Review. December 1957, Vol. 30, No. 
1, p. 33. The documentation of fiduci- 
aries’ stock transfers is a useless burden, 
It can be and should be abolished. A 
promising instrument for its abolition 
is the Model Fiduciaries’ Securities 
Transfer Act adopted in 1957 by Con- 
necticut, Delaware and Illinois. Finally, 
further helpful improvement would be 
an exemption of securities from the 
rule (when it exists) that executors and 
administrators may not sell personal 
property without a court order. The 
author believes that simplification of 
securities’ transfers in the case of es- 
tates is necessary to save much wasted 
time and money. 


Reflections of a Trustman — Fiduciary 
Principles and Policies — Principles. By 
Gilbert T. Stephenson. Trust Bulletin, 
February 1958, Vol. 37, No. 6, p. 29. 
Principle, a fundamental doctrine gov- 
erning the conduct of a fiduciary, 
changes only as the law changes, by 
slow, imperceptible evolution. Policy is 
only an attitude or course of action, 
changeable at will. Treatises and texts 
are depositories of principles. State- 
ment of Principles of Trust Institutions, 
adopted in 1933 by A.B.A. is discussed. 


Attorney’s Fees in Trust Litigation 
Trust litigant need not benefit all bene 
ficiaries to recover attorney’s fees from 
trust. University of Virginia Law Re 
view, October 1957, Vol. 43, No. 6, P 
937. 


1957 Annual Survey of American La¥. 
Trusts and Administration. By Rus 
sell D. Niles, New York University Lav 
Review, April 1958, Vol. 33, No. 4, P 
465. 


Trusts Under Scots Law. By Hugh 
Fraser. Trusts and Estates. May 1957, 
Vol. 96, No. 5, p. 509. Another interest 
ing article in the Trusteeship arouné 
the World series. 


Stock of a Closely Held Corporation # 
an Original Trust Res or a Subsequet! 
Investment. By W. DeVier Pierson. Okla 
homa Law Review. February 1958, V0: 
11, No. 1,p. 38. Where stock in a closely 
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held corporation is made the subject 
matter of a trust, it is natural for the 
settlor to select as trustee a business 
associate. This creates problems of divid- 
ed loyalty, which affect the interpreta- 
tion of statute and case law authorizing 
the retention of original investments, so 
that it is doubtful whether power 
to retain includes the power to exchange 
for new securities on recapitalization, 
to retain stock dividends, to exercise 
subscription rights, or to increase in- 
vestment when other funds become 
available. Careful draftsmanship is es- 
sential; but where it has failed initially 
there are limited situations in which 
court orders or agreements with the 
beneficiaries can prevent loss to the es- 
tate. General treatment is supplemented 
by an examination of Oklahoma law. 




















SELECTED ARTICLES OF PRIMARILY 
LOCAL INTEREST 


Suggestions for Improving Probate 
Court Organization and Procedure in 
Alabama. By Verner F. Chaffin. Alabama 
Law Review, Fall 1957, Vol. 10, No. 1, 
p. 18. An examination of procedural 
steps in Alabama at present with sug- 
gested areas which need revision. 
















Panel on Experience Under the Arkan- 
sas Probate Code. Arkansas Law Review, 
Winter 1957-58, Vol. 12, No. 1, p. 38. 
Part of a Legal Institute proceedings. 
A discussion by four panelists of local 











problems with discussions from the 
floor. 
Estate Planning — Release of Powers 






of Appointment in California. By Stan- 
ton G. Ware. California Law Review, 
March, 1958, Vol. 46, No. 1, p. 107. 
1945 California statute permitting re- 
lease of certain powers of appointment 
is discussed in the light of a general 
survey of the law of powers. 









Reciprocal Wills and Contracts to Will. 
By Joe S. Reynolds, Rocky Mountain 
Law Review, June 1957, Vol. 29, No. 4, 
p. 453. 








Indiana Uniform Gifts to Minor Acts. 
Indiana Law Journal, Winter 1958, Vol. 
38, No. 2, p. 242. General discussion of 
a Model Uniform Act and its local ap- 
plication. 









Restriction on Testation in Kentucky. 
common law statutory, with a suggested 
plan of legislation. By J. Leland Brews- 
ter. Kentucky Law Journal, Fall 1957, 
Vol. 46, No. 1, p. 133. 









Life Insurance Trusts in Louisiana. By 
Leonard Oppenheim. Tulane Law Re- 
View, December 1957, Vol. XXXII, No. 1, 
p. 87. The article contains the substance 
of an address delivered before the trusts 
estates, probate and immovable property 
Section of the Louisiana State Bar As- 
sociation at its 1957 annual meeting. 


Trusts and Succession. By William H. 
Fratcher, Missouri Law Review. Novem- 
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ber 1957, Vol. 22, No. 4, p. 390. (From 
annual series of articles The Work of 
the Supreme Court for the Year 1956). 
This article contains analysis of impor- 
tant decisions by Missouri Supreme 
Court on cases with scope of title, in- 
cluding cases on termination of trusts, 
deviation from terms, descent and dis- 
tribution, will contests, will construc- 
tion, administration of estates, pour- 
over trusts, trust administration, and 
constructive and resulting trusts. 


Survey of the Laws of New Jersey 
1956-1957 — Wills and Decedents’ Es- 
tates and Trusts. By Paul C. Treton. 
Rutgers Law Review — Fall 1957, Vol. 
12, No. 2, p. 274. 


1957 Survey of New York Law — 
Trusts and Administration. By Russell 
D. Niles. New York University Law Re- 
view, December 1957, Vol. 32, No. 8, p. 
1442, 


Trusts — Alteration of Administrative 
Provisions. By David Swank. Oklahoma 
Law Review. February 1958, Vol. 11, No. 
1, p. 105. 


Oregon Leglislation Enacted in 1957 
— Trusts and Estates: Investments By 
Guardians; other changes in Oregon 
Probate Law. Oregon Law Review, 
December 1957, Vol. 37, No. 1, p. 69. 


Pennsylvania Comments on Current 
Estate Tax Problems in Qualifying Prop- 
erty for the Marital Deduction. By J. 
Brooke Aker, Dickinson Law Review, 
January 1958, Vol. 62, No. 2, p. 111. 


Trusts — 1956-57 Survey of Pennsyl- 
vania Law. By Guy L. Warman. Univer- 
sity of Pittsburgh Law Review, Winter 
1958, Vol. 19, No. 2, p. 319. 


Wills — 1956-57 Survey of Pennsyl- 
vania Law. By Charles A. Woods, Jr. 
University of Pittsburgh Law Review, 
Winter 1958, Vol. 19, No. 2, p. 327. 


Trusts — Administration — Legal, Tax 
and Accounting Aspects of Fiduciary 
Apportionment of Stock Proceeds; The 
Non-Statutory Pennsylvania Rules. By 
Donald S. Cohan and Stephen T. Dean. 
University of Pennsylvania Law Review, 
December 1957, Vol. 106, No. 2, p. 157. 


Charities — Forgotten Funds: Sug- 
gesting Disclosure Laws for Charitable 
Funds. By Lois G. Forer. University of 
Pennsylvania Law Review. June 1957, 
Vol. 105, No. 108, p. 1045. 


Survey of Tennessee Law (1957) — 
Wills, Trusts and Estates. By Herman 
L. Trautman. Vanderbilt Law Review, 
August 1957, Vol. 10, No. 5, p. 1238. 


Virginia — Wills, Trusts and Estates, 
annual survey of Virginia Law. By Neil 
H. Alford, Jr., University of Virginia 
Law Review, November 1957, Vol. 43, 
p. 1180. 





Future Interests — Rule Against Per- 
petuities — Legislation Exempting Op- 
tions to Purchase in Leases. By Edward 
A. Manuel, Michigan Law Review, 
November 1957, Vol. 56, No. 1, p. 146. 
Comments on a recent West Virginia 
statute. 


Ancillary Administration in Iowa. Iowa 
Law Review, Fall, 1957, Vol. 438, No. 1, 
p. 75. 


Validity of Probate Notice Statutes in 
Ohio. University of Cincinnati Law Re- 
view, Winter 1958, Vol. 27, No. 1, p. 76. 


Taxation — Effect of North Carolina 
Inheritance Tax on a Will Compromise 
Agreement. North Carolina Law Review 
— February 1958, Vol. 36, No. 2, p. 236. 
Pulliam v. Thrash, 245 N.C. 636, 97 S.E. 
2d 253 (1957). 


Student Survey: Opinions of Ohio 
Supreme Court — 1956. University of 
Cincinnati Law Review, Summer 1957, 
Vol. 26, No. 3, p. 477 et seq. 


[Committee Members: William H. Ag- 
nor, Emory University, Ga.; Horace E. 
Bunker, Plainfield, N. J.; Emma M. 
Cummings, Providence, R. I.; Frank S. 
Ginocchio, Lexington, Ky.; John C. 
Hoyo, San Antonio, Texas; Richard D. 
Jones, Cape Girardeau, Mo.; Samuel 
Kalikman, Camden, N. J.; Thomas D. 
Kelley, Seattle, Wash.; W. Albert San- 
ders, Philadelphia, Pa.; John G. Stephen- 
son III, Villanova, Pa.] 
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STEEL MARKET OUTLOOK 


Steelmakers are looking forward to a 
brisk operating pace this fall, although 
they have their fingers crossed as to 
the automotive situation. Construction, 
which accounts for about a fourth of 
total steel sales, is moving ahead. Auto- 
motive, some 20 per cent of the steel 
market, remains a question mark. If it 
should come in heavily during the next 
month or so, the steel business will be 
very good. This is the month, October, 
which should tell the automotive story 
— but it could be delayed a few weeks. 

At the rate things are going, steel- 
making operations at 75% of rated 
capacity, again with automotive as a 
question mark, do not appear unlikely. 
This would be equivalent to an annual 
rate of 105 million ingot tons a year. 

The outlook for 1959 will depend on 
the rate at which we emerge from the 
recession. Capital goods account for 
nearly 60% of steel consumption. This 
includes Construction (257); Indus- 
trial machinery and Equipment (17% 
Oil and gas (8°); Railroads (7%); 
and shipbuilding. ordnance and aircraft 
(2.5%). 

These percentages represent roughly 
the amounts taken by the various con- 
suming groups in 1957. For the 1959 
outlook you can almost apply your own 
yardsticks. Construction is almost cer- 
tain to take a growing share. The oil 
and gas industry has been dipping 
heavily into inventories, hence will prob- 
ably not drop below its 1957 percent- 
ages: could increase if more pipelines 
are : leased. 

A possible drop in railroad buying 
mig: well be offset by gains in the 
ship. uilding area. This still leaves a big 
sect’ in industrial machinery and 
equi) ment. At this writing it appears 
that his segment will be slow in com- 
ing ack, although some recent reports 
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indicate that this could be a “sleeper.” 
The reason is that while major plant 
expansion is taking a breather, ithe need 
to modernize to keep costs in line has 
become more critical than ever in view 
of the growing squeeze on profits. 

It seems hardly necessary io remind 
investment experts that the general mar- 
ket outlook for steel is no indication of 
the profit potential of any one steel 
company. The example of Lukens, a 
plate producer in an otherwise dull mar- 
ket, is too recent to required recall. The 
ability of U. S. Steel Corporation to 
substantially better the industry average 
is perhaps less well known. 

The facts are that for the first six 
months of 1958, U. S. Steel earned 8.5% 
on sales, against an industry average of 
something less than 6%. For 1957, U.S. 
Steel’s figure was 9.5% on its sales dol- 
lar; the industry as a whole earned 
less than 7.5%. 

This reflects three factors, all of which 
are essential in any study of a steel 
company’s profit potential: manage- 
ment, plant efficiency, and product mix. 

It happens that U. S. Steel, like a 
number of other steel companies, has 
all three. If I were appraising ihe in- 
vestment potential of any steel company 
I would want to be sure that it had good 
management, in depth. 

Further, in view of the constant 
squeeze on profits, | would want to be 
sure that the company had been keeping 
up with the times by putting in the most 
efficient equipment available. Rising 
labor costs leave this as one of the few 
ways to stay competitive today. 

Finally, I would want to check the 
company’s products against the outlook 
for the industries it must serve. A com- 
pany with heavy product emphasis on 
sheets and strip must look to automo- 
tive and appliance business for its 
profits). Knowing that sheet and strip 
tend to be more profitable than rails, 
plate, and structurals, one also realizes 
that there is leverage in this 
area when sheet and strip demand pick 
up. The fully diversified company can 
of course take advantage of movements 
in any area, concentrating its efforts in 
those fields that are more active at any 
given moment. 

If this seems to be labored, it is an 
effort to suggest that not ihe overall 
market outlook as much as the indi- 
vidual outlook by consuming industries 
is the payoff. There are steel companies 
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that have earned a profit at less than 
50% of capacity, others that have shown 
a loss at a much higher level. 
Generally speaking, the steel industry 
has improved its efficiency enormously 
in recent years. And don’t be misled by 
the industry’s operating rate expressed 
as a percentage of capacity. Capacity has 
been pushed well above any production 
demands expected in the near future. 
And at least 10%, and possibly 15%, 
of current capacity, is obsolescent — it 
represents standby facilities that would 
be available in case of a severe steel 
shortage, which is only likely to come as 
a result of a national emergency. 
G. F. SULLIVAN 
Editor, THE IRON AGE 


STRENGTH IN BANK STOCKS 


Reflecting stability of earnings and 
attractive yields, bank stocks have had 
a strong iivestment demand since the 
turn of the year. Marketwise they were 
a disappointment in 1957, when ihey 
were more responsive to the recession 
in general market prices than to the 
improvement which had been taking 
place in bank earnings in most parts 
of the country. However, recognition 
of stability of earnings and dividends 
and improved earnings on the Pacific 
Coast have brought renewed interest 
generally and a substantial rise in prices. 
The stocks of the large New York City 
banks are selling at the highest aver- 
age price since 1931 and the Pacific 
Coast banks, whose earnings were bur- 
dened during 1957 by the 3% interest 
cost of savings deposits, are again re- 
flecting their growth possibilities. 

In spite of shrinking loan demand 
and its related cut in interest rates, 22 
of the 33 large banks in the’ country 
reported increases in first-half operating 
earnings over the first six months of 
1957. It was particularly noticeable that 
8 of 9 reporiing banks on the Pacific 
Coast increased their operating net per 
share in spite of a continuation of the 
3% interest rate paid on substantially 
increased saving deposits. 

The drop in loan demand during 1958 
was partially offset in the earnings col- 
umn by substantial increases in bond 
portfolios, by increased deposits and by 
the lowering of reserve requirements 
144% in the Reserve Cities and 2% 
in the Central Reserve ,Cities — New 
York and Chicago. In the twelve months 
to September 10, 1958 commercial loans 
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in all Federal Reserve Banks were down 
7% but total loans and investments were 
up 10% in New York, 6% in Chicago 
and 9% in other cities. This expansion 
of earning assets during a period of 
business recession is largely the result 
of Government policy, but it is unlikely 
that this policy will be materially al- 
tered. 

While the prime rate was raised from 
314% to 4% on September 12th, ihere 
is always a time lag before a change in 
rates shows up in the income column. 
Operating earnings in the second half of 
1958 are expected to be generally below 





the first half but the full year should 
produce net operating earnings about 
equal to those for 1957, with some areas 
showing higher operating figures. 

In the first half of 1958 substantial 
security profits were established, which 
will be taxed at the capital gains rate. 
Since that time, however. the Govern- 
ment bond market has dropped sharply 
and many banks are carrying securities 
at a book value in excess of actual mar- 
ket. Because of the tax advantage of 
postponing losses to next year in order 
to obtain the benefit of the 52% tax 


credit on the loss, it is unlikely that 
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the reports for the full year 1957 will 
differ materially from the June © 0th 
reports in regard to security trans 
tions, except as the banks transfer s« 

ity profits out of Undivided Profit 
Valuation Reserves. 

In 1957 nine of the eleven larest 
New York City banks either increased 
their cash dividend rate or declared 
stock dividends. Current dividend rates 
among these banks average 93% higher 
than 1948 rates but these dividends are 
now a smaller percentage of operating 
earnings than they were in 1948, when 
they averaged 56%. In 1957 these banks 
paid out 54% of earnings. Current rates, 
reflecting dividend increases late in 
1957, are now 55% of 12 months oper- 
ating earnings to June 30th, with three 
banks paying out 50% or less. 

There are two factors which will con- 
tribute to the future vigor of the na- 
tion’s banks. One, banking is an essen- 
tial function in a capitalistic economy 
and an expansion of our economy must 
be accompanied by growth of the bank. 
ing system. Two, banks are no longer 
engaged solely in the business of lend- 
ing money to big corporations. In re- 
cent years most of the large banks have 
developed banking services that are af- 
fected very little by the fluctuations in 
the prime rate. Trust departments have 
grown and, with the supervision of huge 
pension funds, are now a_ profitable 
source of income. 

As an indication of the close control 
of operating costs, the Comptroller's Re- 
port on National Banks states that the 
ratio of all expenses to gross earnings, 
exclusive of interest on time deposits. 
was 50.37% in 1955, 49.54% in 1956 
and 48.36% in 1957. 

While capital funds have been ma- 
terially increased by retained earnings 
and in some cases by the issuance of 
additional shares for cash, the American 
Bankers Association reports that since 
World War II the ratio of capital to 
risk assets has declined from 26‘: to 
15%. In order to accommodate expand: 
ing deposits and broaden participation 
in the profitable loan field, new capital 
should be raised where the risk asset 
ratios are now low. 

The growth of bank stock earnings 
since the end of World War II is i 
dicative of the ability of the banks to 
expand with the economy. With well 
protected dividends and the prospect of 
further dividend increases, the stocks of 
the important banks in the country 
stability with moderate, steady gro 
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there’s more to Cities Service 
than meets the eye! 















een ma- A newspaper is much more than a few ounces of 
earnings paper and a bit of printer’s ink. It is the end 
aance of product of acres of forests converted into news- 
American print, of world-wide news and photo organiza- 
mae cane tions, diligent local staffs, skilled editors and 
apital to typographers, block-long high-speed presses, 
20% 1 and fleets of vehicles to rush the printed paper 
Ne: to readers while the news is “hot.” 
sipation : 

il ‘al There is much more, also, to a gallon of gaso- 
N Cap ° ° 
: lene than a chemical analysis would show. The 
isk asset Literally everyone connected ; ie ; : : 

: motor fuel supplied at Cities Service stations is 

with a newspaper goes unseen ; . 
earnings except the newsboy who sells the end product of a job which reaches out to 
in te it. Editors, reporters, copy four continents. All this required a capital in- 
banks to boys, makeup men, engravers, vestment from Cities Service of more than 
th well typesetters—this is but a frac- $179,000,000 in 1957 alone. 
tion of the hidden army that é ; 
spect of ; Only in this way can the petroleum needs of 
Pp brings you the news. . 

stocks of the public be met—and petroleum, next to food, 
try offer is the most vital product in America today. 
growth. 
IBERTS 
0., INC. 
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HomE To Roost 


Secretary of the Treasury Anderson’s 
remarks to the Chicago convention of 
the American Bankers Association on 
September 23rd could not have been 
directed to a _ better audience. The 
Treasury faces during the balance of the 
1959 fiscal year a program of rolling 
over four times a total of $23 billion in 
bills and $49 billion in other maturities, 
plus covering a prospective $12 billion 
deficit in the budget. Cooperation of in- 
dividuals and all parts of the institu- 
tional field will be needed but it is a 
foregone conclusion that a large per- 
centage of the total will move through 
commercial bank channels. 

Mr. Anderson decried the unhealthy 
aspects of excessive speculation in the 
Government bond markets during the 
summer, while he acknowledged the im- 
portant functions performed by estab- 
lished dealers. He quite understandably 
wants no recurrence of light-waisted 
speculative poaching in his financial pre- 
serves and it is quite likely that the 
latest debacle has cooled off all but the 
hardiest and well-heeled professionals. 

Press reports of the Secretary’s speech 
featured the castigation of the Govern- 
ment bond speculators, as did some edi- 
torial comment, with the implication that 
their activities were the principal cause 
of the decline in bond prices. Mr. An- 
derson, however, specifically noted that 
“there are other major forces behind 
the recent decline,” and, while he did 
not spell them out, the 85th Congress 
deserves major blame for its increased 
spending in the face of an assured 
deficit. 

Under the title of “The Price of Fiscal 
Imprudence,” The First National City 
Bank of New York’s Monthly Letter for 
September remarks: “The decline in 
bonds represents an effort on the part 
of the market to find levels at which 
broad new strata of investment demand 
can absorb the securities that will have 
to be floated to finance the record peace- 
time deficit.” The Treasury must find 
the money but its task is complicated by 
considerations of cost, non-interference 
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with legitimate private needs and the 
necessity of restraining inflation, so 
far as possible. 

Individual and personal trust holdings 
of Government bonds, said Mr. Ander- 
son, have risen somewhat since 1952 but 
non-bank financial institutions have 
sought other media for better yields, 
forcing major Treasury reliance upon 
commercial banks as an outlet, which 
in turn contributes to inflation and in- 
ability to lengthen the debt pattern. It is 
his contention that the entire financial 
community should share the responsibil- 
ity of assisting in attaining the Treas- 
ury’s financial goals, with the implica- 
tion that the savings sectors, especially, 
should resist the temptations of better 
yields now for the sake of maintaining 
through purchase of Governments a 
stable value for the deposits of their 
customers. : 

It is easy to sympathize with the Sec- 
retary in the myriad problems which he 
faces, all of which he has inherited. 
However, in a competitive economy 
where operating results are the criterion 
and portfolio managers are responsible 
to beneficiaries, it is entirely unrealistic 
to expect preferential consideration for 
Government obligations. It may be high- 
minded but it is certainly naive. 

The existing and prospective debt 
load is the result of long-continued fiscal 
profligacy but it is the Treasury’s func- 
tion to live with it and make ends meet. 
The hard facts are that they will have 
to match private competition to attract 
buyers, even at the risk of possible cur- 
tailment of some marginal profit-seeking 
ventures. As Mr. Anderson says, no 
time ever seems just right for offering 
long bonds but adherence to short and 
intermediate maturities makes sale of 
the former more difficult as distrust of 
bonds as an investment medium grows. 
Treasury obligations offer the least risk 
of any security. Failure to come to grips 
with reality may prove to be the most 
destructive course in financing the 
country’s needs. 

The temptation to peek over the fence 
into greener pastures cannot be re- 







sisted this time, the subjects being >ur 
Canadian neighbors who in mid-July 
launched a refunding program for tl-eir 





five series of Victory Bonds total!ing ; 
$6.4 billion, or some 43% of the “14 ‘ 
billion national debt. These bonds na. : 
tured between 1959 and 1966. At the ; 


time, Canada also faced a deficit. to. 
gether with a declining bond market 
and a heavy concentration in early ina- § 
turities. Holders of the bonds. were 
offered the option of exchange into any 
one of four new issues with longer ia- 
turity, ranging from 314 to 25 years J | 
and with coupons from 3% to 414%, 
effective September 1, 1958. As added 
incentive, a cash premium of between § § 
$12.50 and $25 per $1,000 bond was 
offered. 


The results have been most gratifying, 
with 85% conversion effected, and of 
this total 36% elected to take the 25 
year maturity. All except $1 billion went f 
into maturities between 7 and 25 years. 
It would seem that the Treasury might 
study a similar approach in the non- 
marketable sector of our savings bond 
program to ease the continuing drain on 
Treasury funds. 





PEACE ON THE RIvER ROUGE 


With no more than a token twelve 
hour strike at General Motors plants, the 
Big Three and the UAW arrived at a 
three year agreement which removed 
what might have been a major threat to 
continuing recovery. 

With additional estimated at 
28-30 cents an hour over the full term. 
prices on most 1959 models will not rise 
appreciably, it is believed. Perhaps over- 
optimistically, hopes are even voiced 
that the elusive “productivity factor” 
will offset a portion of increased costs 
due to the new scale. Ironically, labor 
leaders avoid reference to the fact that 
the gains achieved for their members 
in rates or fringes spur management to 
seek ever greater efficiency through 
planning and improved equipment which 
will reduce rising labor costs through 
fewer man-hours. 


costs 
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Widely hailed as anti-inflationary and 
fair to both parties and to the public. 
the new terms are attributable less to 
Mr. Reuther’s desire to foster economic 
stability than to his astute survey of 
the battlefield and the massed troops of 
the Big Three, who on this occasion 
made it clear that they would fight to- 
gether. This accounts for the disappear 
ance of earlier unrealistic demands like 
profit-sharing, a voice in manageenl 
without capital investment and a shorter 
work week. 
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The result encourages the belief that, 
in the absence of effective legislation to 
curb abuse of union power, concerted 
action by leading industry elements may 
serve to deter other demands which 
would tend to accentuate the upward 
price spiral. The Battle of Detroit should 
likewise place President McDonald of 
the United Steelworkers on notice that 
he may expect a fight in 1959 if he at- 
tempts to implement the demands, in- 
cluding a 35 hour week, outlined at the 
mid-September meeting of his union. 
If so, a modest increase in 1959 motor 
models may well be worth the price. 


SEPTEMBER SURPRISES 


The past month can at least lay claim 
to two “firsts” in the realm of institu- 
tional finance, divided between the stock 
and bond sectors. Despite the parlous 
state of the Government bond market 
for the major part of the period, Sep- 
tember saw the successful marketing of 
the record $350 million Sears Roebuck 
issue, along with two Standard Oil offer- 
ings to a total of $350 million. The big 
news in the stock department was that, 
at long last, the Bell Telephone System’s 
Pension Plan authorized inclusion of 
equities in the pension plans of its con- 
stituent companies up to a maximum of 
10% of total principal. 


The outsized Sears offering was the 
largest underwritten bond issue by an 
industrial company in United States 
financial history. Not only was it an 
immediate sellout but the bonds shortly 
commanded a sizeable premium, in con- 
trast to many contemporary offerings 
which moved slowly or sold at substan- 
tial discounts from the syndicate price. 

Perhaps even more noteworthy be- 
cause of its break with tradition was the 
decision of the world’s largest corporate 
pension fund to permit its trustee, 
Bankers Trust Co. of New York, to 
place up to 10% of the Plan’s assets 
in common stocks of its selection, with 
the proviso that these be limited to issues 
listed on registered exchanges. Since 
1938. the sole medium had been bonds 
eligible for investment by insurance 
companies in New York State, on which 
the Plan’s return was allegedly inferior 
to the average cost of senior capital to 
the Bell System. Preferred stocks and 
morizages are not authorized investment 
med:a at this time. 

W th assets at the end of 1957 in 
exce.s of $2.6 billion and an estimated 
anni il inflow of around $220 million, 
subj ‘t to retirement disbursements, it 
'8 O vious that even this modest dip 
into he equity market will tend to be- 
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Falk about Distributing Stock - 


about distributing large blocks of stock—and you may hear the name 


Merrill Lynch. 
Why? 
Because this firm has an international network of 125 offices 
linked by more than 100,000 miles of private wire ... 
Because we've staffed those offices with 1600 account execu- 
tives... 
Because these account executives are just a phone call away from 
hundreds of thousands of prospective buyers . . . 
Because a steadily growing number of companies are coming to 
us for effective distribution of sizable blocks of securities. 
Here, for example, are some representative distributions in which we 
participated during the first half of this year, together with the number of 
shares sold wholly through our own organization. 


Number of 








Number ' States in 
NAME OF COMMON STOCKS WeSeld of Buyers Sold lanes 
ACF-Wric.ey Stores, Inc. 10,000 65 15 
Air Repuction Co., Inc. 7.000 179 19 
ALUMINIUM LIMITED 60.398 476 30 
AMERICAN CAN COMPANY 33,000 793 32 
*AMERICAN ELectronics, INc. 60,205 384 27 
AMERICAN HeritacGe Lire INsurANceE Co. 170,999 1,141 32 
AMERICAN NATIONAL INSURANCE Co. (Galveston) 71,294 613 35 
* ARCHER-DANIELS-MIDLAND Co. 30,700 319 29 
Benpix AVIATION CORPORATION 9.910 127 25 
Borc-WARNER CORPORATION 5,790 44 20 
*BurroucHus CorPoRATION 25.548 281 29 
Douce Las AtircraFt Co., Inc. 8.001 97 19 
FEDERATED DEPARTMENT Stores, INc. 4,000 48 7 
Foop Fair Stores, Inc. 15,000 229 23 
GreNERAL Motors Corporation 50.000 577 3! 
GENERAL TELEPHONE CORPORATION 17,688 690 33 
Gur Or CorPorATION 10,131 185 25 
Gutr States Utinities Co. 88.254 1,079 37 
Ittinois CENTRAL R.R. Co. 12,022 116 28 
INGERSOLL-RAND COMPANY 21,546 286 26 
Jouns-MANVILLE CORPORATION 10,100 101 30 
Lyxkes Bros. STEAMSHIP Co. 25.020 296 26 
Merck & Co., Inc. 13,734 190 24 
NorTHERN INDIANA Pustic Service Co. 22,246 341 Za 
*OKLAHOMA Natura Gas Co. 25,286 277 25 
*OL1in MATHIESON CHEMICAL Corp. 40,167 79 34 
Pepsi-CoLa GENERAL Bort ers, INc. 45,000 243 27 
Prizer (Chas.) & Co., INc. 12,659 123 23 
*PHILLIPS PETROLEUM COMPANY 40,000 482 34 
PortLaANnp GENERAL ELectric Co. 15,000 125 19 
*Proctrer & GAMBLE COMPANY 10,428 74 23 
Searte (G. D.) & Co. 15,599 317 29 
Stanparp Or Co. or New Jersey 10,000 109 30 
TENNESSEE Gas TRANSMISSION Co. 65,231 792 28 
Texas COMPANY 13.000 185 28 
Texas EASTERN TRANSMISSION CorP. 30,051 282 29 
Texas Gas TRANSMISSION Corp. 14,606 142 25 
Texas Gas TRANSMISSION Corp. 8,679 101 20 
Texas Utitities CoMPANY 7,870 150 17 
TRANSAMERICA CORPORATION 8,500 84 26 
Unirep Gas Corporation 50,000 571 34 
U. S. Gypsum Company 5,505 58 22 
*West Vircinta Purp & Paper Co. 6,000 54 16 


*Exchange distributions handled wholly within our own organization at spreads 
you might think were surprisingly low. 


If you have a block of securities that you would like to sell, may we in- 
vite your inquiry? For a confidential discussion of the problem, just phone 
or write Witt1aAmM H. CULBERTSON, Partner in charge of the Sales Division. 


Merrill Lynch, Pierce, Fenner & Smith 


Underwriters and Distributors of Investment Securities 
Brokers in Securities and Commodities 


70 Pine Street, New York 5, N. Y. + Offices in 112 Cities 
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come more significant with the passage 
of time. It is reported that sales of 
bonds now in portfolio are not con- 
templated but return of principal 
through maturity or sinking fund re- 
tirement would be available for stocks. 

Under the Plan, each of the 32 operat- 
ing companies maintains its separate 
pension fund account on the books of 
the trustee and hence has the option of 
adopting or rejecting this liberalization 
in respect to common stocks. However, 
with the parent company’s blessing upon 
this step toward the more liberal trend 
prevailing in institutional investing, it 
is believed that compliance will be un- 
animous. 

While perhaps not entirely a “sur- 
prise,” the bank prime rate was upped 
from 314% to 4% on September 11th, 
following the increase in discount rate 
by the Federal Reserve Bank of New 
York and three other regional units to 
2%. This step had been foreshadowed 
by prior action on the West Coast. De- 
pending upon loan demands, it is not 
unlikely that some institutions may face 
the need to sell down their Government 
portfolios to provide loanable funds io 
accomodate the normal autumn bulge 
in business, a not entirely happy pros- 
pect in view of prevailing low levels 
for these obligations. 


‘ 





Total Assets, 100 Largest U.S. Nonfinancial 
Corporations at end of 1957 (in millions) 





Manafacturing Manaofacturing (cont'd) 
Allied Chemical Corp._ $7517 U.S. Steel Corp. $4,074 
Western Electric Co... 1,829 


Aluminum Co. of Amer. 1,816 
American Can Co. 191 


alee Westinghouse Elec. Cp. 1,401 
American Cyanamid Co. 587 636 


Youngstown 8. & T. Co. 





American Tobacco Co... 815 
a _ ee — Trade 
rmco Stee! TD 723 Great A. & P. Tea Co. 506 
{iene Buaaing _— . +4 Montgomery Ward&Co, 127 
— cake 1497 Sears, Roebuck & Co. 1,578 
Transportation 


Cities Service Co. 
Continental Can Co. 
Continental Oil Co. 
Dow Chemical Co.. 





Atchison, Topeka & S.F. 1, 
604 Baltimore & Ohio R.R.. 1,298 





Chicago, Burl. ed 827 
MI. duPont de N.& Co. 2.519 Chicago, Mil., 6. P.AP. 614 
Firestone Tire&Rub Ca 11 Great Northern Railway 950 

Illinois Central R.R.. 104 
Ford Motor Co... 8, 114 

Louisville & Nashville 700 
General Electric Co... 2,361 Mi ri Pacific RR. 8 
General Motors Corp. 6,826 = oe 98 


New York Central R.R. 2,626 


¢ sen Co. 918 Norfolk & Western Rwy. 698 








Gulf oll Co 8,241 

“ Northern Pacific Rwy 972 
a a So 1 pr Pennsylvania Railroad — 2,991 
BORE. Sue. Te rm % Southern Pacific Co. 2,177 
Eater, Parvesear Co Oo —_ Southern Railway Co. 820 
nter. ‘aper ws 
Int. Tel. & Tel. Corp. 800 Union Pacific Eetveed. 1,497 


Jones&Laughlin Stl. Cp. 7199 
Kaiser Alum.&Chem.Cp. 1742 
Kennecott Copper Corp. 807 


Public Utilities 
Amer. Elec. Pow. Co.*_ 
aoe. 7. rx: Co. 957 
Monsanto Chemical Co. 681 4™&- Ratural Gas Co.. | 690 

Amer. Tel. & Tel. Co.— 11,678 
National Steel Corp._-_ 671 Gojumbia Gas System.. 852 





Olin Mathieson Chm.Cp. 1792 
Phillips Petroleum Co... 1,620 {0m' wealth Edison Co. 1,460 
Procter & Gamble Co.— 688 Soo Moe 
Beat Giken Gk Aner, 721 Con. Natural Gas Co. 39614 
Republic Bank Bishi, 880 Consumers Power Co... 805 
Reynolds Metals. Co.— - 183 Detroit Edison Co... 9:12 
Reyno o! El Paso Natural Gas Co. 1,324 
Shell Oil Co._______ 1,885 General Pub. Util. Cp. 789 
eneral Telephone Corp. 1,105 
Mandal OF a ered Middle South Utilities_ “669 
oe = " p cme Niagara Mohawk Pr.Cp. 882 
oni Ol Co. t Gall? 2.246 Pacific Gas & Elec. Co.. 2,146 
Stand. Ol Co. a a.) 2'535 Pacific Lighting Corp.— 625 
Stand. Oil On. an 5. = 8:712 Philadelphia Elec. Co... 869 
8 mou Go. "653 Pub. Ser. Elec. & G. Co. 1,061 
un cS South. Calif. Edison Co. 1,064 


Texas Company 
Tidewater Oil Co._.___. 
Union Carbide Corp._ 1,456 





Southern Company —_ 1,087 
Tenn. Gas Trans. Co. 1,097 
Texas East. Trans. Cp. 167 
Union Oil Co. of Calif... 673 Texas Utilities Co. 

U.S. Rubber Co. _— 593 United Gas Corp. 


Total assets are shown after deducting reserve for depreciation. 
*Formerly American Gas and Electric Co. 











From First National City Bank Letter. 
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Mutual Funds and Other Institutional Investors 


INVESTMENT ANALYSIS AND FINANCIAL FORECAST OF 
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An important change has taken place in the investment outlook for American Telephone & 
Telegraph Company. This change is discussed in our comprehensive Report prepared 
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e Cash Flow Estimates, 1958 to 1963. 
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Capitalism Proves Its Worth 


The vigor of the capitalist system, as 
evidenced by the much lower standard 
of living in non-capitalist countries, js 
again demonstrated by a compilation 
in the First National City Bank of New 
York’s Monthly Letter for September, 
In the list of 100 largest non-financial 
companies at the end of 1957, total as. 
sets range from $587 million to $17 bil- 
lion for the Bell Telephone System, with 
43 reporting $1 billion or more. Of the 
total, 56 are manufacturing companies, 
25 utility systems, 16 railroads and 3 
retail trade organizations. 

Ignoring intangibles and understate. 
ment of book assets, the average invest- 
ment per employee is about $24,000 for 
each of the 6.2 million workers, or a 
total of $148 billion. The range by 
business is $7,000 for the retail houses, 
$20,000 for manufacturing, $32,000 for 
the railroads and $38,000 for the utili- 
ties. There are 10.8 million registered 
stockholder owners of these 100 com- 
panies. While there naturally is dupli- 
cation in this figure, there is no means 
of tracing the offsetting multiple inter- 
ests of participants through pension and 
investment trusts, mutual funds, insur- 
ance companies and eelymosynary insti- 
tutions. Of the 100 entities 74 report 
more shareholders than employees. 

Total receipts in 157 were approxi- 
mately $124 billion but, after paying 
costs of goods and services, payrolls and 
other labor benefits, depreciation and 
depletion, interest and combined taxes 
of $11.6 billion, the net income was 7. 
cents or 11.5% on book net assets. Be- 
cause of understated book valuation. 
however, this figure overstates the rale 
of return. Dividends on preferred and 
common stock amounted to 4.3 cents. 
leaving 3.4 cents for capital expansion 
purposes. This last figure, however, had 
to be supplemented by funds from long: 
term debt and new stock sales. 

The ancient canard that large busi- 
ness inhibits new enterprise is disproved 
by the fact that there are today around 
4.3 million businesses in existence, a 
compared with 4.2 million five years 
ago and 4 million ten years ago. 


Ah A 





@ “The free world should decide what it 


stands for and then stand up for it 
with unflinching courage. Let the com- 
munists be the ones to worry about col 
sequences. In the whole history of man- 
kind this is the only way in which |i berty 
and democracy have been safeguarded 
and advanced.” 

—President Syngman Rhee referring 
to the Middle East crisis. 
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This high-grade concentrate, an oxide of uranium known as “yellow cake,” 


— | 
Mexico. 
















report is the end-product of Anaconda’s uranium ore-processing plant at Bluewater, New 


proxi 
yc 
1 and 
me: A handful of concentrate 








is. Be- * e 
ao can make enough electricity to power your home for years 
e rate 
pe The material in these drums is “yellow cake.” Uranium oxide con- 
pane centrate is its technical name. It starts out as crude uranium ore at 
ange ate Bluewater, New Mexico, uranium mill. And it takes more The 
c than 100 tons of ore to make the yellow cake in just one drum. 
After further processing, the material will be compressed into ceramic a N AC Oo ND & 
busi pellets about the size of a pencil eraser. Placed in the nuclear reactor OTolaaler-lah/ 
_ of a power generating plant, each tiny pellet will produce enough 
proved energy to run a TV set for almost a year. In the Shippingport, Penna., 
round plant of the Duquesne Light Company almost a million such pellets, ; 
ce, as weighing 12 tons, are in use—and a couple of dozen pellets will supply The American Brass Company 
years al! the electricity used in an average home for three full years. Anaconda Wire & Cable Company | 
New uses for uranium are being discovered almost every day. Already Andes Copper Mining Company = 
radioactive by-products alone are saving industry an estimated half- Chile Copper Company 
bi'lion dollars yearly. Greene Canonea Copper Company 
nat it é 
; - 7 To meet present and future demands for this wondrous element, ae es Cy 
a Anaconda has developed millions of tons of uranium ore reserves in Anavenda Sores Compumy 
a N-w Mexico. Through processes developed at Bluewater, New Mexico, International Smelting and 
: A aconda in a few short years has become the largest producer of Refining Company 
iberty uranium concentrate in the United States. j 
varded Leadership in the production of uranium concentrate is typical of is 58253-A 
A»aconda’s versatility in contributing to America’s growth and 
‘erring Progress in many branches of industry. 
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NUCLEAR ENERGY REPORT 


Developments of Investment and Commercial Interest 


ECONOMIC PROSPECTS IN LIGHT OF 


GENEVA CONFERENCE 


DR. KARL M. MAYER 


Market Research Manager of the Nuclear Products — Erco Division 


fhe PURPOSE OF THIS PAPER IS TO 
review the general economic status 
of the civilian atomic energy industry 
from the standpoint of the investor. This 
review is made at a time when the 
whole world has had a chance to recon- 
sider how fast and in which directions 
peaceful atomic energy advances have 
been made between the first Conference 
in August, 1955. and the Second Con- 
ference in September, 1958. It is also a 
proper juncture to stop and reconsider 
how atomic energy is likely to develop 
and of what significance these likely de- 
velopments are to the investor of to- 
day. 

As in any field as complex as atomic 
energy, it is very difficult for one per- 
son to give a complete appraisal. The 
best that can be hoped for is an indi- 
vidual judgment of selected sectors of 
development deemed to be significant. 
Both the first and second Geneva Con- 
ferences demonstrated the inability of 
one person to observe the many develop- 
ments taking place simultaneously even 
though much activity is concentrated in 
one city. 

In spite of the diverse nature of the 
Second Conference (reflecting. in part, 
the broad field covered by atomic en- 
ergy), there seemed to be a common de- 
velopment evident in the whole field. 
Whereas the atmosphere in the First 
Conference, held in 1955, was one of 
extreme hope — bordering in some 
cases on stargazing — the atmosphere 
in the Second Conference was distinctly 
sobering. Even though much of the sig- 
nificant data presented at the Second 
Conference was the same or represented 
extensions of data presented in 1955, 
the main difference resided in the fact 
that many of the participants in 1958 
seemed to be more receptive and seemed 
to accept data which were rejected or ig- 
nored three years earlier. Those who 
said atomic energy will have ito com- 
pete with coal were classified as “wet 
blankets” in 1955 whereas a recognition 
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of ACF Industries, Inc., Riverdale, Md. 








Dr. Karl M. May- 
er, guest columnist 
of Vincent R. 
Fowler, editor in 
charge of our Nu- 
clear Energy Re- 
port, forecasts the 
next five years as 
lean ones for the 
nuclear energy in- 
dustry in the U. S. 
after returning from the Second Inter- 
national Conference on the Peaceful 
Uses of Atomic Energy in Geneva last 
month. His analysis forecasts an over- 
supply of commercial nuclear reactor 
capability in the U. S. and the world 
from 1959 through 1964. He predicts that 


KARL M. MAYER 


companies committed wholly to nuclear 
industry with no other products from 
which to draw profits will be dependent 
primarily on government work and other 
special considerations to make a profit 
and survive. How well they are managed 
also will be an important factor in their 
survival, he points out. 

Dr. Mayer is an engineer and graduate 
economist and was affiliated with the 
Atomic Energy Commission for ten years 
prior to joining ACF Industries, Inc. He 
served as an engineer on raw and feed 
material production problems in the New 
York Operations office of the Commis- 
sion and later as staff production econo- 
mist with the staff of the AEC general 
manager in Washington. 
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of this same fact was a “socially ac- 
ceptable” viewpoint in 1958. 


Economic Development of 
Nuclear Power 


Economic studies in the nuclear power 
field generally fall into either of two 
groups: international studies or more 
specific studies related to one national 
economy or sector thereof. Papers re- 








porting on studies in both classes were 
presented to the Second Geneva Confer- 
ence. There were also many papers in- 
cluded in “economic” sessions which 
had little to do with the subject of 
economics but may have had the word 
in their titles. 

One U.S. paper (A/CONF 15/P 
2163) gave a summary of the 
nomic setting within which the inter 


eco- 
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ectric Power Plant 


Scale model of nuclear power plant equipped with nuclear superheater was displayed 2 

Second International Conference on Atomic Energy in Geneva last month. Featur> 0! 

exhibit sponsored by Allis-Chalmers was recorded description of plant — visitor sel 

selector switch, picked up telephone, and heard message in his own language. Nort'1er? 

States Power Co. has contracted with Allis-Chalmers to build similar nuclear power } lan! 
near Sioux Falls, S. D. 
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national nuclear power industry is likely 
to find itself in the years ahead. The 
findings of: this paper include the fol- 
lowing: 


nuclear power industry. These might in- 


seen by members of the U.S. nuclear 
clude the following: 


industry may vary from company to 
company. However, there are certain 


1. There will be essentially no eco-  . Re! ‘ 
F implications which are bound to be 


nomic motivation to build nuclear 





1. The size of the United States 





market for nuclear power generated 
at costs in excess of 10 mills/KWH 
is less than 20 billion KWH per year 
(less than 2% of total United States 
generation) in 1970. 

2. The rate of growth of consump- 
tion of power throughout the world 
will fall from 165% (1955/1950) in 
1955 to 184% (1975/1970) in 1975. 
The absolute amount of power con- 
sumed will grow from 1525 billion 
KWH per year in 1955 to 5397 bil- 


power plants in the United States in 
the next five years. 

The actual “lead time” in atomic 
energy development is being com- 
pressed by large government research 
programs. Other major technical de- 
velopments have historically required 
much longer “lead times” than atomic 
energy will experience. 

2. Even in the best nuclear power 
market in the world (western Eur- 
ope), the atom will have to struggle 
to become competitive. However, at a 
fairly early date (in the 1965-1970 





fairly general. These might include: 


1. There will be few if any cus- 
tomers in the nuclear power field in 
the U.S. motivated solely by economic 
forces in the years ahead. 

2. The major “non-economic” U.S. 
customer on the civilian reactor hori- 
zon is essentially the U.S. Government 
acting through the Atomic Energy 
Commission. 

3. The U.S. military branches may 
provide significant amounts of income 
for individual company nuclear 











clear lion KWH per year in 1975. period) nuclear power can be expected groups to augment income from pure- 
from 3. By 1965, power consumption in to enter a period of very rapid devel- ly civilian sources. 
ident Europe will have reached 1349 billion opment in Continental Europe. 4. Reactors built for non-economic 
other KWH per year and will be greater 3. There will be a very slow rate reasons (political, military, national 
yrofit than power consumption in any other of expansion on a world-wide basis in prestige) in such “nuclear” countries 
aged continent. By 1975 an estimated 2678 the years immediately ahead. In fact, as the United Kingdom or France 
anke billion KWH per year will be con- things may even get worse before they will be essentiaily built by local in- 
sumed in Europe; this is equivalent get better because of: dustry, leaving little or no prospects 
to 49.6% of the estimated world power a) a lack of near-term economic for U.S. sales. 
luate consumption in 1975. incentive to build nuclear plants 5. An attempt will be made in other 
| the 4. The size of the world market for b) a limited willingness and abil- industrialized nations to build re- 
years 20-mill nuclear power in 1970 is esti- ity to build demonstration or train- actors utilizing a minimum of U.S. 
c, He mated at about 24.5 billion KWH ing plants in even the best market services and materials as a stop-gap 
feed per year; of this total market an esti- areas, and measure, designed to lead the way to 
New mated 11.5 billion KWH per year ap- c) a tendency to wait and see complete independence from U.S. in- 
nmis- pears to be concentrated in Europe. how the demonstration plants will dustry. This tendency will be magni- 
cono- The size of the market in North perform before buying new demon- fied by the U.S. “Atoms for Peace” 
sein America at this cost level is negli- stration plants or production copies. plan through which reactor designs, 
gible. : —— 8‘ drawings and specifications are sold 
i idaaiehie I i Rial alii. = The implications of the precding find- for the price of paper. With drawings 
ponree ket for 15-mill nuclear power, having 85: observations and judgments as and specifications in hand, manufac- 
were an indicated potential of about 61.8 —___——— ——_____________ 
yn fer- billion KWH per year by 1970 out of 
rs in- a total estimated world potential of 
which 132.6 billion KWH per year. The Securities of the 
a a installation of equipment to supply United States Government 
61.8 billion KWH per year might in- and its Agencies 
word volve a direct investment of about $2 
sion Investment 
5/P | State, Municipal, Revenue 


eco- 
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The findings of this and _ similar 
studies lead one to observe that: 


1. The U.S. market is one of the 
least attractive nuclear power mar- 
kets in the world from an economic 
point of view. 

2. The under-developed areas of the 
world as a whole will not constitute 


a very attractive market in the years Distributor ¥ 
ahead. Bank Stocks 
3. Western Europe (and Japan) is Dealer m 


the best market for nuclear power 
generated at costs between 10 and 15 
mills per kilowatt hour. 


A detailed reading of all of the na- 
tional studies contained in papers con- 
tributed by individuals from various 
countries throughout the world tends 
to confirm the findings and observations 
listed above. 

After considering the international 
economic setting and current develop- 


abl future economic development of the 
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turers in industrialized nations can 
build reactors for a fraction of the 
U.S. cost. 


However, even if established over- 
seas manufacturers can produce re- 
actor parts in accordance with the 
drawings provided, there will still be 
a need for some experienced nuclear 
organization to assume the overall re- 
sponsibility and give assurances that 
the nuclear plant will work as specified 
when all the parts are put together. 
When consideration is given to the 
fact that nuclear spending in Western 
Europe could easily approach $500,- 
000,000 by 1965, it is seen that get- 
ting even a small portion of future 
European work could be “good busi- 
ness” for individual U.S. firms. 

6. A limited number of small dem- 
onstration-type power plants will be 
sold to non-industrial nations. The 
glamour attached to the ownership of 
such devices will, in many cases, be 
dulled by the high costs involved un- 
less substantial offsetting government 
subsidies are made available. 

7. U.S. industry will have to wait 
until the mid 1960’s before witnessing 
any significant growth in the nuclear 
power industry — even in western 
Europe. In the United States market, 
the wait until the 1970’s can be made 
more bearable only through direct or 
indirect aid from government. 


Economic Development of 
Non-Power Applications 


In the preceding paragraphs a con- 


siderable amount of discussion was de- 
voted to the power sector which is ap- 
propriate since the major long-term 
growth potential is in this sector. 

In the past, many within the industry 
have felt that nuclear energy will first 
become competitive on a large scale in 
the power industry. Of late, more and 
more voices express the opinion that 
nuclear industrial and space heat, pro- 
pulsion or even radiation will be com- 
petitive at an earlier date. 


Nuclear Heat 


W. H. Zinn and R. P. Godwin stated 
in their paper (A/CONF 15/P/1831) 
to the Second Conference that “experi- 
ence in operating reactors in an indus- 
trial setup is non-existent . . .” This is a 
key fact in any analysis of business 
prospects in the nuclear heat field. 

In the first place, potential industrial 
buyers will want to see concrete evi- 
dence regarding the net cost of heat be- 
fore buying nuclear heat equipment. In 
the second place, industrial buyers are 
not likely to buy nuclear equipment un- 
less the net cost of nuclear heat is less 
than the net cost of conventional heat 
on their own industrial basis of calcula- 
tion. 

Even if it could be proven on paper 
today that nuclear heat is competitive 
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under given circumstances, the best ‘he 
industry could hope for is one or a ‘ew 
reactor orders leading to construction 
completion in the early or mid 1960’s, 
In all likelihood these early plants would 
be paid for by the government or built 
with government aid. Other potential 
customers for nuclear heat equipment 
will, quite understandably, wait for the 
early plants to demonstrate concretely 
the validity of paper estimates. 


If these plants can show an ability to 
produce heat for 60 or 70 cents per 
million BTU as detailed studies now in- 
dicate, then the market for nuclear heat 
equipment in the U.S. and overseas in 
the late 1960’s will approach a tre- 
mendous size. If costs remain over $1.00 
per million BTU as a result of unfore- 
seen difficulties, the nuclear heat indus- 
try will continue to limp along. In the 
meanwhile, the first order is yet to be 
placed and little business activity should 
be expected in years ahead. 


Nuclear Propulsion 


Most people agree that one could 
build a variety of transportation equip- 
ment propelled by nuclear energy, in- 
cluding railroad locomotives, trucks, air- 
craft and commercial ships, in addition 
to military vessels already built. How- 
ever, few people would insist that non- 
military nuclear transportation equip- 
ment built in the years ahead could com- 
pete with equivalent conventional equip- 
ment. 


All forms of nuclear transportation 
studied so far appear to be technically 
feasible but economically uninteresting 
at this point. The application which 
locks as though it may begin to become 
interesting in the shortest period is the 
construction of commercial nuclear ships 
for the high seas. 


A series of papers dealing with the 
application of nuclear energy to ship 
propulsion was presented to the Second 
Conference by representatives of coun- 
tries including the U.S., Japan and the 
U.S.S.R. The Russian paper dealt with 
the use of nuclear energy to propel an 
icebreaker; however, the ship is being 
built by the government for government 
operation, and little or no information 
regarding costs was given. In contrast, 
the Zinn-Godwin paper gave quite a bit 
of interesting technical and cost data. 

In reading through the material pre- 
sented by Zinn and Godwin one is lead 
to the conclusion that if current research 
and construction is successful, and if 
the concentrated effort on nuclear ship 
projects is continued by the government 
for the next ten years, then perhaps it 
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will be possible for nuclear ship costs 
(construction plus operation) to ap- 
proach conventional costs by the late 


1960's or early 1970's. 


Use of Radiation for Commercial 
Purposes 


Radiation can be used for the pre- 
servation of food, to induce chemical 
reactions, or to act as a compact energy 
source in instruments such as measur- 
ing. controlling and warning devices. In 
addition, it is well known that radiation 
or radioactive materials are used to good 
advantage in the research and medical 
fields. 

In most of the applications proposed 
thus far, the amounts of radiation or 
radioactive materials needed are rela- 
tively small. One must then clearly dis- 
tinguish between the economic potential 
associated with the supply of radia- 
tion or radioactive materials and the 
potential of devices using a relatively 
small amount of radioactive material per 
device. 

As far as food preservation is con- 
cerned, radiation is still struggling to 
become competitive. It is quite under- 
standable that the potato merchant 
would rather discard 10% of his po- 
tatoes as a result of spoilage than to add 
20% to the cost of his potatoes to pre- 
vent spoilage. Such considerations do 
not even take into account other possible 
important factors such as the consumer 
sales resistance to foods associated with 
radioactivity which must realistically be 
expected. 

The inducing of chemical reactions, 
the efficient use of nuclear instruments 
in manufacturing processes, the use of 
radioactivity in research and medicine 
may all produce astounding benefits for 
mankind in the years ahead; however, 
few of these benefits will be translated 
into profits for the bulk of the U.S. 


nuclear industry. 
Research and Test Reactors 


The use of research and test reactors 
by industry is related to the use of 
radiation for commercial purposes as 
discussed in the preceding paragraphs. 
Smai! reactors can be used by industrial 
organizations to conduct nuclear re- 
searh or train employees in reactor 
Operation. Test reactors can be used 
to test fuel elements or other materials 
to sce how they withstand neutron bom- 
barcnent. However, the ability of in- 
dusi:y to build and support privately- 
financed research and test reactors is 
tele'cd directly to the profitability or 
tate of activity in the nuclear power, 
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heat or propulsion fields. Therefore, one 
should look for only a limited number 
of sales of research or test reactors to 
industrial customers in the years ahead. 

Of course, the U.S. Government, other 
governments, and a few private institu- 
tions throughout the world may buy a 
limited number of research and test re- 
actors. Construction of such reactors 
may provide some activity in the lean 
years but the profit potentials in such 
low volume (or even custom-built) , 
relatively low-priced machines cannot be 
very attractive in the long run. 


Related Commercial Possibilities 


There are possible commercial possi- 
bilities related to the activities discussed 
in preceding paragraphs. These include 
(1) mining, milling and refining of 
uranium, (2) fabrication of fuel ele- 
ments, (3) production of exotic ma- 
terials such as beryllium, (4) manufac- 
ture of reactor instruments or special 
apparatus, (5) and provision of special 
services. It should be remembered that 
the commercial future of any of these 
goods and services offered for sale is 
essentially only as bright as the com- 
mercial future of nuclear power, nu- 
clear heat or nuclear propulsion. As long 
as the atom is not competitive at the 
bus bar, at the steam throttle or at the 


ship shaft, then all of the goods and 
services provided prior to the point of 
consumption must expect a profit 
squeeze in the years ahead — with very 
few exceptions. 


Commercial Possibilities of Fusion 


Only because so much time, effort and 
money was spent on the matter of con- 
trolled thermonuclear fusion at the Sec- 
ond Conference is it perhaps appropriate 
to say a few words on the subject in 
this article. As interesting as the sub- 
ject may be politically and scientifically, 
there was little revealed which could be 
looked upon as being commercially in- 
teresting. After all the dust and commo- 
tion which was whipped up by the dis- 
cussion had settled, it appeared to the 
observer as though the learned col- 
leagues were saying “we still don’t know 
how to do it.” 

Of course, the preceding is an over- 
simplification, Seriously, it appeared as 
though good scientific work had been 
done in many quarters in the past three 
years, but that much work still remains 
to be done. From what was said at the 
Conference it appeared to the writer 
that fusion had reached the first step and 
is trying to approach the second in its 
development.* 


*As used in this connection the term “step” re- 
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Certainly the idea of producing a con- 
trolled thermonuclear device is accepted 
as a feasible goal. In fact, one might 
even argue that a controlled fusion de- 
vice has already been produced in a 
laboratory — even though it may have 
functioned for only a millionth of a 
second. 

In any event, it became quite clear 
from the discussions at Geneva that 
fusion had, at best, reached the second 
step in its development while fission is 
already firmly entrenched on the fourth 
step. 

Considering the status of develop- 
ment, the work remaining to be done, 
the cost of the work involved, and the 
potential commercial rewards for suc- 
cessful work, it does not seem advisable, 
at this point in time, for a normal 
private corporation to invest its own 
funds in the development of controlled 
fusion devices. 


Summary and Conclusions 


As stated earlier, the observations 
made in such a broad field must neces- 
sarily be general in a short presenta- 
tion. Consequently, the conclusions 
reached must also be general in na- 
ture. 

This article covers consideration of 
such diverse subjects as power, heat, 
propulsion, radiation and fusion. It 
would be most appropriate to follow this 
general treatment of a host of subjects 
within the atomic energy field with a 
series of articles each devoted to the 
consideration of a specific subject such 
fers to a phase of development through which a 
product moves to market. 

First Step: the idea is born in the mind of man. 

Second Step: the idea is converted to a working 
laboratory apparatus on a bench. 

Third Step: the laboratory model is increased in 
size to a working pilot plant device. 

Fourth Step: the pilot plant model is extended 
to a full-scale working plant. 

Fifth Step: The full scale plant is fitted into the 
economy through adaptation to the needs of the 
market by such improvements as changing its 


characteristics, increasing its reliability or lower- 
ing its costs. 





Architect’s con- 
ception of nu- 
clear-powered, 
jet propelled 
subsurface 
ocean freighter. 
Hull containing 
cargo below wa- 
ter is controlled 
by crew in sur- 
face gondola at- 
tached to vessel 
by thin strut. 





as nuclear power. In this way the more 
general conclusions could be modified, 
sharpened and specifically oriented to 
the more narrow subject at hand. 

One of the main points brought out 
by the Second Geneva Conference and 
reflected in the preceding sections of 
this article concerns the similarity rather 
than the difference between atomic en- 
ergy development and developments in 
other fields of new technology. Histori- 
cally, every new major technological de- 
velopment has gone through a series of 
steps or phases which have generally 
been lean-profit years. Atomic energy 
development will be an exceptional case 
only insofar as the economic “lead 
time” will be greatly compressed by vast 
government research programs. In prin- 
ciple, the entry of nuclear energy into 
the U.S. and world economy will be no 
different from the entry of other new 
technologies ranging all the way from 
air conditioning and aircraft to diesel 
development. 

After considering the subjects dis- 
cussed briefly in the preceding vages, 
one is led to the following general con- 
clusions from the viewpoint of the U.S. 
investor: 

1. Practically all major segments of 

the nuclear industry stand before a 

number of lean business years — 


things will generally get worse before 
they get better. 


2. The time interval between 1959 
and 1964 will see a serious situation 








DRUG BUSINESS WANTED ON ATTRACTIVE PLAN 
FOR ESTATES, TRUSTS 


Well known national drug firm is interested in acquiring additional 
established products small or large in drug or allied field. We have a 
proven plan of particular interest to trusts, estates, and family-owned 
companies, under which present owners can continue to receive income 
which would be increased by the growth which we create. One possible 
plan provides an attractive means of disposition for owners who seek 
continued income with capital gain on ultimate sale. 


To anyone whose inquiry evidences real interest we will gladly disclose 
our identity, and provide ample credit information through one of New 
York City’s leading banks. We are principals. You may write in confi- 
dence to Box 180, Trusts anp Estates, 50 East 42nd Street, New York 17. 
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cf oversupply of commercial nuclear 
capability and investment in both the 
U.S. and overseas areas unless agon- 
izing industrial reappraisals are made 
or the government comes to the rescue 
with more aid. 


3. With few exceptions, the investor 
should not expect commercial nuclear 
divisions of large corporations to 
make significant contributions to the 
profits of the firm in the five year pe- 
riod ahead. The better-managed or- 
ganizations will find ways and means, 
through the acquisition of available 
private business, government business, 
military projects and study contracts, 
to ride out the rough seas ahead in an 
adequate manner in spite of the other- 
wise difficult years facing the indus- 
try as a whole. 


4. The investor should carefully ap- 
praise the earnings potential of firms 
wholly committed to the nuclear in- 
dustry and assure himself that special 
circumstances will carry the firm over 
the difficult years. These special cir- 
cumstances, as indicated previously, 
might involve such things as assured 
government work, instrument manu- 
facture for research or special pur- 
poses, and the supply of special goods 
or services to otherwise profitable 
activities. 


5. In the coming years, manufac- 
turers and investors should plan wise- 
ly for the inevitable increase in com- 
mercial nuclear activity which will 
gradually pick up momentum through- 
out the 1960’s and result in major de- 
velopments by 1970. 


It is only through a recognition of 
the facts as they are (not as one would 
like them to be) that the U.S. nuclear 
industry can develop from a solid foun- 
dation. From this base American indus: 
try can adjust in the period available 
to the exigencies of the times and be 
properly prepared for a period of future 
growth and expansion which is stag: 
gering by today’s standards. Only the 
best-managed companies will find solu- 
tions to the formidable problems facing 
the industry today; only the most com: 
petent will come through the lean years 
ahead successfully and be in a strong 
position to reap the benefits of fu‘ure 
growth in the better years to come 
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T THE END OF SEPTEMBER THE “FAv- 
A orite Fifty” common stocks held 
by 245 Common Trust Funds as re- 
ported by Trusts AND EsTATES* were 
selling at market prices ranging from 
36 to 12 times estimated per share earn- 
ings for 1958. Yields based upon esti- 


mated dividend payments in 1958 
ranged from 5.40% to 1.81%. The aver- 
age price-earnings ratio and ihe aver- 


age yield was 3.69%. 

The explanation for the wide differ- 
ences in the market’s valuation of com- 
mon stocks regarded as suitable invest- 
ments by 52 or more common trust 
funds is wrapped up in a composite of 
variables and imponderables that may 
be loosely grouped in the non-homogen- 
eous category of “expectations.” The 
higher price-earnings ratios bespeak 
widely held beliefs that the future pre- 
sents greater opportunities than are of- 
fered by the stocks of companies not 
rated so highly by the ratio of market 
price to near-term earnings. 

The notion persists among many in- 
vestors (and among some professional 
investment advisers) that price-earnings 
ratios are constants; for example that 
the current 40 to 1 ratio of IBM may 
be expected to continue. The constancy 
of price earnings ratios is not supported 
by price histories. The stock of the 
predecessor bank to First National City 
Bank of New York sold at over 60 times 
current earnings in 1929 and is now 
selling at fourteen times indicated earn- 
ings for the current year; General Elec- 
; tric sold at 40 times current earnings 
m 1938 and at about 10 times current 
| arnings in 1948 and is currently rated 
i by the market at about 25 times esti- 
» mate! per share earnings of $2.60 for 











a ( ~< . ° 

| 195% Dow Chemical selling at 11 to 12 

| ime: current earnings in 1929 is now 
selli: » at about 36 times estimated 1958 

) arn igs of $1.85. 

. *W. ) the dearth of meetings during the sum- 

' mer, .. Flynn in this column makes a special 

— of favorite holdings in common trust 

*T 


Mar. 1958, p. 218. 
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MANAGEMENT SPEAKS... 


Abstracts and quotations from recent talks by the top 
management of companies whose securities are of interest 
for trust fund and other institutional investors.t 


O. ROGERS FLYNN, 


Contributing Editor 


The higher the market’s appraisal of 
current earnings, the less likelihood of 
future enhancement of market price re- 
sulting solely from a higher valuation 
of reported earnings, i.e., an increase in 
the price-earnings-ratio: conversely the 
vulnerability of stocks selling at very 
high multiples of current earnings io a 
downward valuation of each dollar of 
their reported earnings by the market 
may be very great. 


FAVORITE 50 COMMON STOCKS 


Common Stock 


General Motors 184 
General Electric = 182 
Standara O11 (N. J.) —— 181 
du Pont ‘ 178 
Union Carbide 173 
Am, Tel. & Tel. 170 
Texas Co. 154 
Socony Mobil 131 
Phillips Pet. ares ‘ E 128 
Nat’l Dairy 23 
Sears Roebuck 119 
Kennecott Copper 111 
American Cyanamid 110 
J. C. Penney 108 
General Foods : 108 
First National City Bank 104 
Standard Oil Co. (Ind.) 98 
Commonwealth Ed. —_ 94 
National Lead = 89 
Standard Oil (Cal.) 88 
Johns Manville F S7 
Amer. Elect. Power . 86 
American Can ; , 86 
Westinghouse El, —----.-.. > 78 
Gulf Oil _ - : . : hs 76 
Cont. Can 74 
int. Harvester —....... = 72 
International Paper 72 
U. S. Steel Recta ceases a 72 
Owens-Illinois Glass —_.-.. 67 
ee a 67 
PA NR a 65 
C.1.T. Financial 64 
Dow Chemical 63 
U. S. Gypsum 63 
Eastman Kodak 62 
Continental Oil Secig thee apache ty 62 
Bethlehem Steel _—_. 1S ssstelicke 62 
Philadelphia Elect. —_.-............ 61 
Pacific G. & E. st is EP et Td 60 
Gutsy Tas 58 
So. Cal. Edison Sei ee 58 
Cleveland Elec. Illum. - 57 
We, Tees oe Eee 57 
Pittsburgh Plate Glass __.... 56 
Corn Products . ide mogies 54 
Am. Home Products saad f 54 
Chase Manhattan Bank __... 53 
Inland Steel = _... a disintnnisalbeibate Hin 53 
Ineurance Co. of N. A. —............ 52 
Average TEES SE EBS SS 
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The table herewith lists the “Favorite 
Fifty” common stocks and shows for 
each: the number of Common Trust 
Funds that held the stock in portfolio at 
nearest report date to end of 1957; the 
approximate market price at end of 
September; rough estimates of per share 
earnings and cash dividend payments 
in 1958; approximate price-earnings 
ratio and yield. 

The rationale for purchasing stocks 





IN 245 COMMON TRUST FUNDS 


Pa A ° A 
co 2 .# 23 : 
ite 6820 Be ESBS 
ate ;£ ow =. a= 
aan BG rbd B2 2.2 
Lea wi Wi <a wo <> 
48 2.15 22 2.00 4.16 
66 2.60 25 2.00 3.03 
58 3.30 i8 2.25 3.87 
198 7.50 26 6.50 3.28 
111 3.75 30 3.60 3.24 
192 13.00 15 9.00 4.68 
74 5.55 14 2.30 3.10 
48 3.65 13 2.25 4.68 
45 2.60 7 1.70 3.77 
45 3.30 14 1.80 4.00 
33 2.10 16 1.10 3.33 
95 5.00 19 5.00 5.26 
51 2.30 22 1.60 3.13 
95 5.90 16 4.25 4.47 
68 4.40 15 2.20 3.23 
72 5.00 14 3.00 4.16 
48 3.40 14 1.80 3.75 
52 3.15 17 1.96 3.76 
104 3.70 28 3.25 3.12 
54 4.35 12 2.00 3.70 
44 2.50 18 2.00 4.54 
44 2.25 20 1.60 3.63 
49 2.60 19 2.00 4.08 
67 4.10 16 2.00 2.98 
116 8.75 3 2.50 2.18 
57 3.45 17 1.80 3.15 
37 2.90 13 2.00 5.40 
111 5.50 20 3.00 2.70 
79 6.25 13 3.00 3.79 
73 4.20 17 2.50 3.49 
34 2.50 14 1.50 4.41 
92 3.50 26 3.00 3.26 
55 4.40 3 2.40 4.36 
66 1.85 36 1.20 1.81 
89 5.00 18 2.75 3.08 
127 5.00 25 2.80 2.20 
58 2.15 27 1.60 2.75 
48 3.25 15 2.40 5.00 
43 2.75 16 2.00 4.65 
58 3.65 16 2.40 4.13 
86 5.20 17 4.00 4.15 
56 3.65 17 2.40 4.28 
42 2.50 17 1.60 3.80 
31 1.65 19 1.00 3.22 
76 3.80 20 2.75 3.61 
46 2.65 17 1.80 3.91 
107 5.60 19 3.50 3.27 
56 4.30 3 2.40 4.23 
113 9.00 13 4.50 3.98 
106 4.45 24 2.50 2.35 
18 3.69% 





973 





at high multiples of current or previ- 
ously established per share earnings 
must rest logically on a conviction that 
the greater jeopardy inherent in the 
high multiple of demonstrated earning 
power is counterbalanced by a likelihood 
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DIVIDEND No. 43 
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7 BOARD OF DIRECTORS 
has this day declared a regu- 
lar quarterly dividerd of Fifty 
Cexts (50¢) per share on the 
capital stock cf the Company, 
payable November 17, 1958 to 
stockholders of record at the 
close of business October 15, 
1958. 
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R. E. PALMER, Secretary 
September 17, 1958 
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THE CINCINNATI GAS 
& ELECTRIC COMPANY 





Over 106 years of uninterrupted 
cash dividends on common stock 


The 
Board of Directors has 
declared a dividend of 37% cents 
per share payable November 14, 1958, 
to shareholders of record 
October 15, 1958. 


MILES J. DOAN, SECRETARY 
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Pacific Gas and Electric 
: Company 


DIVIDEND NOTICE 
COMMON STOCK 
DIVIDEND NO. 171 


The Board of Directors on 
Sept. 17, 1958, declared 
a cash dividend for the 
third quarter of the year 
of 60 cents per share upon 
the Company's common 
capital stock. This dividend 
will be paid by check on 
Oct. 15, 1958, to common 
stockholders of record at 
the close of business on 


Sept. 26, 1958. 


K. C. CHRISTENSEN, 
Vice President and Treasurer 











San Francisco, Calif. 
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that the gain in market price will be 
greater than that provided by any one 
of a wide selection of stocks of well man- 
aged companies more conservatively ap- 
praised by the market. The reduction of 
these expectations to quantitative ierms 
involves estimates of future earnings, 
dividend pay-outs and a iime dimension. 
The investor who accepts a sub-normal 
income return expects an offset in the 
form of better market performance 
either offensively or defensively. 

In our lead commentary in this de- 
partment in the next few issues we shall 
struggle with the problem of the ap- 
praisal of “expectations” in terms of 
justifiable market price and shall at- 
tempt to develop some criteria for mak- 
ing comparisons. In short, we shall at- 
tempt to describe the processes of analy- 
sis and appraisal that may justify prud- 
ent professional investors recommend- 
ing the purchase of Dow Chemical at a 
price of over 27 times its greatest an- 
nual per share earnings, when there are 
available twelve common stocks among 
the “Favorite Fifty” that can be ac- 
quired at prices only 12 to 14 times 
current earnings. 

The higher valued common stocks 
must sooner or later justify this higher 
valuation by displaying a more substan- 
tial rate of earnings growth and ulti- 
mately reflect these higher earnings in 
larger distributions to shareholders. 
There is apt to be a time limit on fu- 
tures, 

Bk & 

Favorable Balance of Trade 

“We must accept imports generally, 
with exceptions. This does not mean we 
should ignore certain situations, such as 
in the textile, some non-ferrous metals, 
china, glass and other industries where 
protection is definitely needed. 

“We must protect our ability to pro- 
duce in quantity those goods that are 
essential to defense and our own civilian 
economy, and we must continue to main- 
tain a high volume of production in these 
categories. We cannot allow cheap labor 
to take away these essentials of adequate 
defense and a decent standard of living. 
In other lines we must ease the readjust- 
ment period of shifting to more profit- 
able lines by American industry that is 
challenged by foreign production. 

“Today we should give more thought 
to foreign trade and its full implications 
than at any previous period in our his- 
tory, while we try to develop a foreign 
trade policy that will enable an even 
greater improvement in the living stand- 
ards of many nations now operating at 
low levels.” 

—Henry H. Heimann, Exec. V.P. Na- 

tional Assn. of Credit Managers, 
“Monthly Business Review,” Aug. ’58 





® Following the lead of three other 
companies (Winn-Dixie, American H:me 
Products, Wm. Wrigley) Safeway Stc es, 
Inc., is switching from quarterly to 
monthly dividends. A pool of Safew: y’s 
stockholders resulted in this decision 


REGULAR 
QUARTERLY 
DIVIDEND 


The Board of Directors has 
declared this day 

COMMON STOCK DIVIDEND NO. 97 
This is a regular quarterly 
dividend of 


25¢ Shane 


Payable on November 15, 1958 
to holders of record at close 
of business October 20, 1958. 


Milton C. Baldridge 
Secretary 
October 9, 1958 
THE COLUMBIA 
GAS SYSTEM, INC. 
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Southern California 
Edison Company 






DIVIDENDS 









The Board of Directors has 
authorized the payment of 
the following quarterly divi- 
dends: 


COMMON STOCK 
Dividend No. 195 
60 cents per share; 








PREFERENCE STOCK, 

4.48% CONVERTIBLE SERIES 
Dividend No. 46 

28 cents per share; 







PREFERENCE STOCK, 

4.56% CONVERTIBLE SERIES 
Dividend No. 42 

28/2 cents per share. 











The above dividends are pay- 
able October 31, 1958 to 
stockholders of record Octo- 
ber 5. Checks will be mailed 
from the Company's office in 
Los Angeles, October 31. 





P.C. HALE, Treasurer 








September 18, 1958 
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INVESTMENT COMPANY NOTES 


By HENRY ANSBACHER LONG 


Putnam Pioneers 


Profit-Sharing Package 


NEW PROGRAM FOR PROFIT-SHARING 
A retirement plans just introduced by 
the George Putnam Fund of Boston 
brings to mind that five years ago at 
the Fifth Annual Mutual Fund Sales 
Convention in that city, Vance Sanders 
partner Clayton Dubosque chairmaned 
a panel on the subject. As specialist in 
this field for the distributor of M.I.T.., 
Boston Fund and four other mutuals, 
his forum was presented in response to 
an increasing interest in the use of 
mutuals for this purpose. Several other 
fund sponsors, of course, had been of- 
fering special aids to dealers for setting 
up such plans in conjunction with their 
offerings many years before this. Group 
Securities and Commonwealth Invest- 
ment were early in the field, Keystone 
and National Securities and Research 
have long been active; the newer Value 
Line followed later and Wellington is 
now interested. 


Most of the fund sponsors have 
packets which the dealer makes avail- 
able to his prospect containing explan- 
atory material for procedure, a model 
standard plan and also trust agreement. 
Of these, possibly the Vance Sanders 
material is most complete with its 
“working documents.” National Securi- 
ties presents merely its own plan as a 
model and a booklet explaining each 
step taken to put its plan in force. After 





a filled-out informational sheet is sub- 
mitted to the home office a proposed 
set-up is prepared by the fund’s special- 
ist and forwarded to the dealer for con- 
sideration by the prospect and his at- 
torney. Personal consultation may be 
arranged with the mutual’s expert. 


National uses its mutuals in its own 
plan as do the majority of other spon- 
sors with profit sharing set-ups. Value 
Line indicates in its last quarterly re- 
port that $600,000 of its assets are in- 
vested in the sponsor’s profit sharing 
plan. Departing somewhat from above 
procedures, Value Line has no specially 
designed packet, but retains an outside 
consultant. He will discuss with the 
prospect how a plan can be set up and 
its tax advantages, specifying no par- 
ticular fund. 


The new Putnam plan is an advanced 
step over these former procedures since 
the sponsor has joined forces with R. P. 
Burroughs Co., Inc., profit-sharing and 
pension specialists, to offer a completely 
administered plan. Designed for small to 
medium sized businesses, G. L. Ludcke, 
President of Putnam Fund Distributors, 
Inc., says that it is the answer to em- 
ployers who state “We'd like to start a 
profit-sharing plan, but we don’t know 
how to go about it, and we’re afraid of 
the expense and the responsibility of 
administering a plan and investing the 
retirement funds.” 


In the first instance, of course, the 
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A Common Stock Investment Fund 


Investment objectives of this 

Fund are possible long-term 

capital and income growth for 
its shareholders. 
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LORD, ABBETT & Co. 
63 Wall Street, New York 
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AMERICAN 
BUSINESS SHARES 


A Balanced Investment Fund 


Company invests in a portfolio 
balanced between bonds and 
preferred stocks selected for 
stability, and common stocks 
selected for growth possibilities. 


LOS ANGELES 
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company must come to a decision to 
adopt the Putnam Program which has 
been introduced through the investment 
dealer with the aid of Putnam literature 
describing the plan’s merits. The work 
the profit-sharing specialists do after the 
dealer submits the signed agreement 
and preliminary facts is detailed by Rob- 
ert Burroughs thus: 


“The Burroughs Co. designs the 
plan, prepares all documents, agree- 
ments and other instruments for ap- 
proval of the company’s officers and 
legal counsel, after which the plan 
goes into operation. Burroughs admin- 
isters the plan continuously. It keeps 
all records; calculates the allocation 
of profits to all participants, keeps 
track of investment earnings, assists 
annually in having the plan qualified 
by the Internal Revenue Service, pre- 
pares the annual Trust tax forms, 
prepares each year a statement for 
every participating employee showing 
his accumulated interest in the plan, 
computes employees’ termination in- 
vestment values and provides all in- 
formation required now by numerous 
states and the Federal government.” 


The participating company agrees 
that its administering trustees will in- 
vest a specified percentage of each an- 
nual contribution (excluding cash for 
terminations, expenses, or investments 





A mutual fund 
r investing in common stocks 


. FUNDAMENTAL 
’" INVESTORS, INC. 


. A balanced fund 

’ DIVERSIFIED 
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in its own securities) in shares of the 
balanced George Putnam Fund or the 
Putnam Growth Fund or both as fol- 
lows: 100% of the first $25,000; 75% 
of the next $25,000; 50% of the bal- 
ance. Purchases must be made through 
the dealer designated in the agreement 
unless future notice is given otherwise. 
Termination of the agreement occurs on 
90 days notice by the participating com- 
pany or Putnam Fund Distributors, Inc. 
Fees are as follows: $450 for designing 
and installing the plan which Mr. Bur- 
roughs explains is not entirely custom 
built as several provisions are stan- 
dardized; for annual administration, 


$250 plus $2.25 per employee up to 
100, $1.80 for the next 400, $1.35 for 
the next 1,500 and $.60 over that. 


Ameriean-South African fund 
Heads List of New Offerings 


Success of the William Street and 
Lazard Fund offerings in early summer 
along with stepped-up interest in a ris- 
ing stock market has resulted in a con- 
tinuing spate of new offerings of closed- 
end investment companies. In the mid- 
dle of September, Dillon, Read and 
Co. headed an underwriting group 
which offered for the first time a $3314 
million issue of American-South African 
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Reynolds Metals Company” 


NAME — 


Prepared By The 
Research Department 


of Reynolds & Co.: 


A Comprehensive Report On 
Reynolds Metals Company 


After you read this 32-page report... 

you'll know why REYNOLDS Research believes the 
demand for aluminum will exceed the supply by 1965 
—why REYNOLDS Research believes investors look- 
ing for a growth stock would be wise to buy Reynolds 
Metals common stock now. 

For a free copy of our booklet which tells how 
aluminum is penetrating market after market—which 
tells how Reynolds Metals concentrates on the most 
profitable aluminum items—mail the coupon below 


Reynolds & Co. 


Members New York Stock Exchange 
120 Broadway, Dept. TE-1, New York 5, New York 
(Attention: Mr. Richard S. Graham) 


Please send me a free copy of “The Aluminum Industry and 
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Investment Co., Ltd. The policy of this 
closed-end fund is to invest at least “0% 
of its assets in equity securities of «om. 
panies engaged in gold mining anc. re. 
lated activities in South Africa. Some 
of these companies also mine and 
process uranium. The remainder o} the 
new investment company’s assets will 
be placed in common stocks or secur. 
ities with an equity flavor representing 
businesses of various other types in 
South Africa except that up to half of 
this balance may be held in the form 
of gold bullion or certificates of deposit 
therefor. 7 

Of paramount interest is the fact that 
the company will be domiciled in South 
Africa, making that country the second 
foreign one under organization of whose 
laws an investment company can be set 
up and sold publicly in the United 
States. Investors are protected by many 
special provisions extending those ori- 
ginally stipulated by the S.E.C. when 
the first of the Canadian domiciled con- 
panies, Scudder of Canada, was _per- 
mitted to sell its shares here in 1954. 
The new fund will reinvest its realized 
gains and most of its income and bhe- 
cause of the South African tax struc- 
ture will apparently provide a tax ad- 
vantage even superior to that of the 
earlier Canadian investment companies. 

Two other closed-end companies are 
raising additional cash, initially through 
subscription rights to shareholders. On 
October 1, Pennroad made available ad- 
ditional shares at the rate of one share 
for each four held. Primary subscrip- 
tion rights expired on the 15th. Ap- 
proximately $20 million will be added 
to the company’s assets which totaled 
$105 million on October 1. The fund has 
announced that on approval of share. 
holders, it will change its name to 
“Madison Fund, Inc.” because of in- 
vestor confusion between it and _ the 
Pennsylvania Railroad. 

National Shares Corporation, closed: 
ender sponsored by Dominick and Dom- 
inick, set its shareholder offering fo 
the middle of October. Transferrable 
subscription warrants entitle the holder 
to subscribe for one share for each two 
shares held with additional subscription 
privilege for the unsubscribed portion 
of the initial offering. On October Ist 
assets of National totaled $2314 million. 
its sole capitalization consisted of 1.(80- 
000 shares and the market value of each 
share was 193%. Assuming a (aitl) 
stable subsequent price, the new cash 
raised would approximate $10 million. 
The subscription price of Pennroad 0 


(Continued on page 986) 
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Utilities—Low Dividend Secies : 
High Grade 06% 4.73 4.63 4.90  4.73-4.33 5.00-8.78  4.24-3.40(e) (e) (e) (e) peri 
Medium Grade _. 4.92 4.90 5.18 4.95-4.69 5.34-4.18  4.65-3.69(e) (e) (e) (e) bof Ic 
5. Common Stocks t= 
125 Industrials—Prices (¢) ——___ $161.34 153.48 138.73 161.34-129.97 158.98-66.75 64.46-43.20  49.30-22.69 49.10-10.56 78.06-34.31(f) fe PT! 
125 Industrials—-Div. (g) ---—-..... 5.71 5.71 5.93 5.86-5.71 5.94-4.13 4.44-1.76 1.94-1.52 2.05-0.72 2.53-2.15 (f) 5 a m 
125 Industrials—Yields — a, 8.54 3.72 4.27 4.49-3.54 6.79-3.63 7.29-3.20 7.71-3.56 10.13-2.59 6.21-3.19 (f) t $lle¢ 
3 
Hy 
(a)—U. S. Govt. Bond Yields in this series date from Jan. 5, 1943. (e)—Low Dividend Preferred Yield Averages in this series date from the } 
(b)—U. S. Govt. Bond Yields in this series date from April 15, 1953. Jan. 2, 1946. to pe 
(c)—U. S. Govt. Bond Yields in this series date from Feb. 15, 1955. (f)—125 Industrials Averages date from Jan. 1, 1929. |: 
(d)—Tax Exempt Yield Averages in this series date from Dec. 1, 1936. {g)—Dollars per share. on { 
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PENSION and PROFIT SHARING DIGEST 


HILARY L. SEAL 


Morss, Seal & Bret; Lecturer in Statistics, Yale University 


NEW LEGISLATION — THE SOCIAL SECURITY AND DISCLOSURE ACTS 


ARLY IN SEPTEMBER THE PRESIDENT 
approved two important pieces of 


E 


pension legislation — an amended So- 
cial Security Act and a new Welfare and 
Pension Plans Disclosure Act. Although 
opinions are divided about the merit of 
some of the innovations (e.g., across-the- 


board increases in social security bene- 
fits, and disclosure of “level-of-benefits” 
pension plans) there can be little dis- 
agreement that neither social security 
benefits nor the disclosure requirements 
have yet reached their final forms. 


Social Security Amendments 


The Social Security Act of 1935 has 
ahistory of repeated and regular amend- 
ment. In fact the benefit schedules of 
the orginal Act were liberalized in 
1939, 1950, 1952, 1954, and 1956. This 
years upward revision was thus an al- 
most foregone conclusion. Apart from 
minor changes like the extension of 
coverage to workers engaged in process- 
ing crude gum, the 1958 amendments 
were four in number: 


(i) An _ across-the-board 
in benefits; 


increase 


(ii) An increase in current and 
prospective contribution rates 
(taxes) ; 


(iii) A broadening of the disability 
benefits; and 

(iv) A revision of the provisions 
relating to earnings after retirement 


(as to which no further discussion 
here), 


Broadly, all the benefits of the previ- 
ous (1956) Act have been increased by 
about 7%. Thus, for example, whereas 
the worker who had averaged $350 a 
month (social security) taxable wages 
the end of 1950 (after excluding 


| Perio’s of disability and up to five years 
) of low earnings) has been entitled to a 
) primary insurance benefit” of $108.50 
gam ith from age 65, he is to receive 
p S11 1 month (or 6.9% more) under 
pthe new Act. This increase applies also 
| to pensioners and others who are already 
} on the benefit rolls. The new benefit 
schec ule — there is no longer a ‘form- 
Ocrosrr 1958 


ula’ — now applies to wages up to 
$400 (instead of $350) a month and 
the maximum “primary insurance 
amount,” payable to those whose tax- 
able wages average $400 a month after 
the appropriate periods of exclusion, is 
$127. 

It is interesting to note that an em- 
ployee retiring at the end of this year 
after having earned $350 a month since 
1956 will, if he satisfies the minimum 
coverage requirements and his wife is 
over-65, be receiving 49.7% of his 
“final” pay from social security. Since 
the 1958 amendments imply that pen- 
sioners will be protected against inflation 
these figures suggest that we have al- 
ready gone further than Great Britain, 
the so-called Welfare State, where 50% 
inflation-proof national pensions are cur- 
rently part of the Labour Party’s plat- 
form for re-election next year. 

Now, arithmetically, if benefits are in- 
creased by 7% the corresponding (self- 
supporting) tax rates must also be in- 
creased by the same percentage. How- 
ever, since the benefit increase has been 
applied retroactively, the system has to 
recoup itself for these additional bene- 
fits on account of which no taxes are 
collectible. The accompanying schedule 
shows how this has been achieved. Thus 
although the tax rate has been increased 
by 9% of its previous amount for 1960, 
in 1975 and thereafter the increase is 
less than 6% (namely, from 814% to 
9%). But the upward rate changes have 
been moved to earlier dates with the 
result that additional monies will be paid 
into the fund. While recognizing that 
“we, the people’ — under 65 — are 
paying for the increased benefits to ex- 
isting beneficiaries this extra load has 





EMPLOYER-EMPLOYEE TAX RATES 


1956 1958 
Years Act Years Act 
Cs 44%% 1959 55% 
1960-64 _.... 5% 1960-62 _______ 6 
1965-69 _____ 6% 1963-65 _______ 7 
1970-74 ______ 7% 1966-68 __ 8 


1975 and on 8% 1969 and on _. 9 


been spread ingeniously in such a way 
that our eventual 1975 contribution rate 
has been raised proportionately less 
than our prospective benefits have. 


The change in disability benefit cover- 
age is a logical extension of the old law. 

It will be recalled that a “totally and 
permanently disabled worker who is 50 
or over was treated as having attained 
age 65 for the purposes of his “pri- 
mary insurance benefit.” However, 
mothers’ and children’s benefits were 
not available nor was a wife of 62 eli- 
gible for benefits on the basis of her 
disabled husband’s wage record (until 
he reached age 65). The 1958 Act 
changes this state of affairs so that dis- 
ability at or after age 50 is on all fours 
with age-65 retirement. 


New Disclosure Act 


It will be remembered that the Paul 
Douglas Committee on Labor & Public 
Welfare reported in 1956 that it had 
uncovered “many abuses, problems, 
weaknesses and unsound practices” in 
the operation of welfare and pension 
plans and recommended disclosure legis- 
lation at the Federal level.* In that same 
year New York State passed the Em- 
ployee Welfare Fund Act to give the 
Insurance and Banking Departments 
supervisory powers over all welfare and 
pension funds administered jointly by 
labor and management and covering at 
least 20 New York employees. Governor 
Harriman has sponsored bills in the 
1957 and 1958 N. Y. Legislatures to 
extend this supervision to all funds and 
plans but these proposals were killed in 
committee. Five other states (Washing- 
ton, Connecticut, Wisconsin, Massachu- 
setts and California) have also adopted 
welfare fund legislation but the cover- 
age and reporting requirements of these 
laws differ from state to state. 

The Douglas report and the concur- 
rent and subsequent activity by the vari- 
ous State governments were reflected in 
the large number of “disclosure” bills 
presented to Congress in 1957 and in the 
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earlier part of this year. In fact, in re- 
porting H-13507 (which, after minor 
amendment, became the final Act) the 
House Committee on Education and 
Labor referred to 22 previous bills that 
they took into consideration. Obviously 
opinions differed widely not only on 
the range of plans to be covered but on 
the degree of supervision to be exer- 
cised. It is to be noted that the Presi- 
dent complained of the lack of teeth in 
the Act as he signed it. 

The Act requires a “disclosure . 
of financial and other information” to 
participants of welfare and _ pension 
plans. These plans are defined to include 
any “plan, fund, or program” providing 
benefits for sickness, accident, disability, 
death, unemployment or retirement, pro- 
vided it covers 26 or more employees. 
However all Federal and State plans are 
exempt as are fraternal benefit societies 
and certain non-profit (mainly char- 
itable, religious, educational and scien- 
tific) organizations. We note that, since 
a “participant” is defined to mean “any 
employee or former employee . . . who 
is or may become eligible to receive 
a benefit,” the Act is designed to apply 
to employers whose plan imposes a 
service requirement of, say, 5 years with 
the result that only 10 out of 30 employ- 
ees are presently “eligible.” 

The “disclosure” consists of “publica- 
tion” of a copy of the plan and the latest 
annual financial report: (1) in the of- 
fice of the plan, (2) in the mail on writ- 
ten application by a participant or bene- 
ficiary, and (3) with the Secretary of 
Labor (2 copies). The Secretary of 


Labor’s copies will be available for ex- 
amination by participants and, appar- 
ently, members of the public. 

The publication of the plan itself must 
be made by the plan’s administrator 
(“responsible for the control . . . of the 
money’) by March 31, 1959, while the 
first annual report is due within 120 
days after the end of the first plan year 
which ends in 1959. Thus any plan the 
fiscal year of which ends on January 1, 
1959 must file its first annual report 
before May 1, 1959 while a plan with a 
December 31 fiscal year end has until 
April 29, 1960 to do so. 

The Act goes into detail as to what 
must be included in the description of 
the plan (Sec. 6) and in the annual re- 
port (Sec. 7). While the information 
about the plan is about what one would 
have expected, there are some inter- 
esting items required to be included in 
the annual report. Thus, for example, 
the administrator must provide “a de- 
tailed statement of the salaries and fees 
and commissions charged to the plan, to 
whom paid, in what amount, and for 
what purposes.” Since these reports are 
open to public inspection there will pre- 
sumably be some pressure on corporate 
trustees and consulting actuaries to 
charge more uniform fees — or explain 
why their fees are “above the market.” 
In the case of insured plans the insur- 
ance companies will now have to divulge 
to employers how much commissions 
and overriders go to its agents and dis- 
trict managers. We forecast that the re- 
sult will be a strong swing away from 
the individual-policy pension plan, pos- 
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sibly to group annuities and possi) ly to 


trusteed administration. 

Unfunded plans are required to show 
the benefit payments over each «f the 
previous five years and it must be «tated 
(if true) that the only assets for this 
purpose in future are the “gener! as. 
sets of the employer.” When a pension 
plan is financed through a trust fund 
the assets must be broken down by types 


and “investments in securities or proper. 
ties of the employer or employee or. 
ganization” [union] are to be listed jn 
detail. Another item to be reported in 
respect of a trustee-administered pen. 
sion plan is “the amount of current and 
liabilities.” Is this to be understood as 
a requirement for an annual actuarial 
valuation? How otherwise can valid esti- 
mates be made of these liabilities? 

Wilful violation of the provisions oj 
the Act carries with it a fine of up to 
$1,000 or imprisonment for not more 
than six months. Deliberate false state. 
ments in the publication of the plan and 
annual report are subject to a fine of 
up to $10,000 or imprisonment for up 
to 5 years, or both. 

The Welfare and Pension Plans Dis. 
closure Act is obviously going to in- 
pose a considerable amount of further 
“paper work” on the administrator of 
pension plans, funded or pay-as-you-go. 
Whether this extra work will really 
benefit the participants of unilateral 
pension plans financed through insur 
ance companies and corporate trustees 
is a moot point. And whether the “dis 
closure” of annual reports will preven! 
some of the abuses that have been wu 
covered in jointly-administered welfare 
plans is even more debatable. 


A a O 


Retirement Planning for 
Executives 

A panel session on “Financial Plav- 
ning for Retirement” was part of 4 
national conference on retirement plat: 
ning for business executives and com 
munity leaders held in Chicago October 
2. More than 300 persons attended ihe 
conference which was sponsored by the 
Chamber of Commerce of the United 
States. The financial panel was moder 
ated by Presley L. Stevenson, vice pres! 
dent, First National Bank of Chicago. 
who was accompanied by other officer 
of the trust and savings departinent 
Benjamin B. Kendrick, assistant dire¢ 
tor, Life Insurance Association of (mer 
ica, gave an introductory address. 

Other speakers with professiona! back 
ground covered planning for 00% 
health and for useful activity. 
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FPRA Elects — Holds 


Trust Sessions 


i THE 43RD ANNUAL CONVENTION OF 
A the Financial Public Relations As- 
sociation in Philadelphia, September 
28-October 2, E. T. Hetzler, vice presi- 
dent in charge of the public relations 
department of Bankers Trust Co., New 
York, was elected president. A graduate 
of Yale University, Mr. Hetzler joined 
Bankers in 1923. He is a member of the 
Public Relations Society of America, 
Inc., the Public Relations Council of the 
American Bankers Association, and is 
vice chairman of the board of trustees 
of Horace Mann School. He succeeds 
Orrin H. Swayze, executive vice presi- 
dent of First National Bank, Jackson, 
Miss. 

John P. Anderson, vice president of 
First National Bank, Paterson, N. J.. 
was elected third vice president of the 
Association. 

Reed Sass, vice president of Fort 
Worth National Bank, was moved up 
from 2nd to lst vice president. Jordan 
J. Crouch, vice president of first Nation- 
al Bank of Nevada, Reno, advanced 
from 3rd to 2nd vice president. John L. 
Chapman, vice president of City Na- 
tional Bank & Trust Co., Chicago, was 
re-elected treasurer. 
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New 
treasurer; John P. Anderson, 3rd vice president; Reed Sass, Ist vice president; E. T. 
Hetzler, president; Jordan J. Crouch, 2nd vice president. 


officers of Financial Public 


Trust Departmental 
held on each of the four days of the 
convention. Robert L. Hines, Charlotte 
attorney, got the ball rolling with a 
fine summary of the recent decisions 
and rulings in the estate planning field 
that affect trust efforts 
today. He touched upon life insurance, 


meetings were 


new business 
stock in closely held corporations, pen- 
sion funds, of appointment, 
jointly held property, gifts to minors 
and other matters which require a new 


powers 


look because of court decisions or rev- 
enue rulings. 

The second trust session dealt with 
life insurance. Rollin B. Mansfield, vice 
president, First National Bank of Chi- 
cago, discussed life insurance trusts and 
the use of a “pour over” will. Insurance 
trusts, he said, are coming back into 
vogue since the marital deduction law, 
and are good business for the bank and 
the attorney as well as advantageous to 
the customer. He discussed various 
methods of handling these trusts and 
the problems still current in the “pour 
over’ plan, pointing out pitfalls and sug- 
gesting solutions. 

A legislative approach to the problems 
related to life insurance payable to the 
testamentary trustee was presented by 
Raymond W. Jones, vice president, First 
Wisconsin Trust Co., Milwaukee. In his 
state the corporate fiduciaries, life in- 
surance company home offices, and the 
Bar Association worked together to ob- 
tain new legislation regarding life in- 
surance trusts. Mr. Jones explained its 
terms, the reaction of trustmen in other 
states, and the attitude of life insurance 
home offices in other states. 

The third session was devoted to pen- 
sion and profit sharing plans. Denis B. 
Maduro, New York attorney, discussed 
the difference between qualified and un- 
qualified plans with particular reference 
to the tax consequences of various pay- 





Relations Association: (I. 





to r.) 


John L. Chapman, 


out arrangements. He was followed by 
William F. Delafield, vice president, 
First Pennsylvania Banking & Trust Co., 
Philadelphia, who described the experi- 
ence of his bank in managing multi- 
employer welfare and retirement funds. 
He explained why this is a growing 
business, how his bank manages the soli- 
citation and administration, and indi- 
cated that when handled in volume it 
is a profitable type of business in it- 
self as well as affording many opportuni- 
ties for collateral accounts. 


At the next session problems related 
to valuation of stock in a closely held 
corporation were discussed by John H. 
Zebley, Jr., C.P.A., of Philadelphia. He 
outlined the factors to be considered, 
the general attitude of the tax authori- 
ties in regard to supporting evidence, 
the differences between going-concern 
value and liquidating value, and the best 
methods of arriving at a fair and ac- 
ceptable valuation. 


The final meeting of the trust depart- 
mental included three speakers. The pros 
and cons of solicitation of estate business 
following the death of an intestate cus- 
tomer and whether the bank should pre- 
fer the position of administrator or 
agent, were discussed by John Barry 
Hubbard, trust officer, Fort Worth Na- 
tional Bank. Farm interests as a field 
for trust department management were 
covered from the viewpoint of method 
and profitability by B. C. Allen, Jr., 
trust officer, Branch Banking & Trust 
Co., Goldsboro, N. C. Sinclair Harcus, 
assistant trust officer, Manufacturers Na- 
tional Bank, Detroit, spoke on the best 
methods of following up potential cus- 
tomers after receiving a will naming the 


bank. 


A more comprehensive account of the 
trust aspects of the convention will be 
presented in the November issue. 
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ALABAMA 


BIRMINGHAM—tTurner Rice, vice president, BIRMINGHAM 
Trust NATIONAL BANK, will be engaged full time in the 
trust department; A. D. Smith, assistant cashier will now 
handle the bank’s advertising program, formerly a part time 
duty of Rice; Howard R. Straughn, Jr. and Mrs. R. L. Raum 
appointed asst. trust officers. 


BIRMINGHAM—First NATIONAL BANK elected Lee B. Lloyd 
a trust officer. Former Associate Professor of Business Law 
at U. of Alabama, Lloyd is a graduate in accounting of that 
institution’s School of Commerce and Business Administra- 
tion and the Law School. He is a Captain, Judge Advocate 
General’s Corp., Army Reserve, and is currently president of 
the Southeastern Regional Business Law Association. 


CALIFORNIA 


LOS ANGELES—At UNION BANK, Eugene L. Beville named 
director of public relations and advertising, and L. W. Pitts 
advanced to trust officer. Beville was formerly vice president 
of UNITED STATES NATIONAL BANK in Denver. 


SACRAMENTO—John Lumis, trust officer, promoted to vice 
president at BANK OF AMERICA N.T. & S.A. main office in 
Sacramento. He has been with the bank nearly 40 years. 


FLORIDA 


BRADENTON—Robert J. Sheffler joined MANATEE RIVER 
NATIONAL BANK as trust officer in charge of the trust de- 
partment, after resigning as trust administrator of FIRST 
NATIONAL EXCHANGE BANK, Roanoke, Virginia. A graduate 
of West Virginia U. with a B.S. degree in accounting and 
of Washington & Lee U. School of Law, Sheffler is a member 
of the Virginia State Bar. 


FORT LAUDERDALE—Browarp NATIONAL BANK elected 
Walter W. Bittner an asst. trust officer. He will also be new 
business representative for the trust department. 


FORT PIERCE—Chester B. Griffin appointed trust officer of 
St. Lucie County BANK. A graduate of George Washington 
U. Law Center in Washington, D. C., Griffin also holds a 
Master of Laws degree in Taxation and Estate Planning 
from the same school. 


ILLINOIS 


CHICAGO—Cuicaco City BANK & TrusT Co. named vice 
president and trust officer Victor E. Ytterberg a director. 
William C. Fahsbender promoted to vice president; Frank 
J. Murphy to asst. vice president. 


CHICAGO—Edward G. Lucius elected asst. trust officer of 
SoUTHMOOR BANK & TrRusT Co. A practicing attorney for 17 
years, Lucius holds a Bachelor of Arts degree from U. of 
Michigan and LL.B. from Chicago Kent College of Law. 


EVANSTON—G. Herbert Pemberton has resigned as vice 
president and trust officer of EVANSTON TrUsT & SAVINGS 
BANK to become executive vice president of Naperville Na- 
tional Bank. 





CHESTER B. GRIFFIN HERBERT W. GREEN ARTHUR J. MEUCHE 
Fort Pierce, Fla. St. Louis New York 
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MICHIGAN 
FLINT—Donald B. Moore appointed trust officer of GE? Espp 
MERCHANTS BANK & TRusT Co. where he will head the trust 
department. Moore has had more than 20 years with trust 
departments of COLONIAL TRUST Co., Waterbury, Connecti. 
cut, where he was trust investment officer, and OLD Co.ony 
Trust Co., Boston. 


MISSOURI 


KANSAS CITY—Theodore S. Chapman promoted to vice 
president and corporate trust officer heading the corporate 
division of City NATIONAL BANK & TrRusT Co.’s trust de. 
partment; H. L. Miller elected vice president and personal 
trust officer in charge of personal trust division; Gerald M, 
Lively to vice president and trust officer and head of the 
new business and promotion division; and Charles G. Young, 
Jr., trust department head, made senior vice president and 
senior trust officer. Chapman had been a partner in the law 





T. S. CHAPMAN H. L. MILLER 


GERALD M. LIVELY 


firm of Chapman and Cutler in Chicago before joining City 
National in 1953, and holds a doctor of laws degree from 
Northwestern U.; Miller, with the bank since 1952 and for 
10 years internal revenue agent, estate and gift tax division 
in the Kansas City office, is a graduate of U. of Kansas and 
a member of the Kansas bar; Lively came in 1956 to City 
National, having previously been an attorney in the general 
legal department of Southwestern Bell Telephone Co., and 
is a graduate of Washington & Lee U. and holds a doctor 
of laws degree from U. of Michigan. 





ST. LOUIS—Herbert W. Green promoted to trust officer in 
charge of operations and systems of the trust department, 
at MERCANTILE TRUST Co. Green holds a Washington U. 
business degree and a law degree from St. Louis University. 


NEW YORK 


ALBAN Y—Marjorie J. Broderick named trust officer at Na- 
TIONAL COMMERCIAL BANK & TrRustT Co. 


NEW YORK—CHEMICAL CoRN EXCHANGE BANK elected 
Arthur J. Meuche a vice president in the fiduciary depart 
ment. Meuche, who joined Chemical as pension trust. officer 
in 1950, is author of “Successful Pension Planning.” 


NEW YORK—FEarl S. MacNeill retired as vice president of 
IrRvING Trust Co. and has been elected vice president of 
Merrill Anderson Company, advertising and public relations 
firm, where he will supervise the plan- 
ning and creation of will, estate and 
trust publications for client banks. 
MacNeill practiced law in Albany fol- 
lowing graduation from Cornell in 1915, 
and from 1929 to 1948 was trust officer 
of Continental Bank & Trust Co. of 
New York. He joined Irving in the lat- 
ter year. His varied accomplishments 
include chairmanship of the Committee 
on Trust Information, Trust Division 
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of American Bankers Association and membership on its 
Executive Committee; chairmanship of the Trust Develop- 
ment Division, Financial Public Relatons Association; chair- 
manship of the Real Property, Probate and Trust Law Sec- 
tion, American Bar Association, and membership on its 
Taxation Section’s Committee on Income of Estates and 
Trusts; chairmanship of the Committee that guided forma- 
tion of the Trust -Development School of New York State 
Bankers Association; and lecturer, thesis consultant and ex- 
aminer at the Graduate School of Banking at Rutgers. Mac- 
Neill is the author of “Making the Most of Your Estate — A 
Guide for the Salaried Man,” published by Harper & Brothers 
last year, and a second work, “What Women Want to Know 
About Wills,” now on their presses. 

NEW YORK—At MANUFACTURERS TRUST Co., William H. 
Padgett appointed trust officer and continues his present 


assignment in the operating division of the personal trust 
department. 


OHIO 
EAST LIVERPOOL—First NATIONAL BANK advanced Rob- 
ert E. Boyce to president succeeding the late T. H. Fisher, 
ert E. Boyce to president, succeeding the late T. H. Fisher, 
to executive vice president and trust officer. 


SOUTH CAROLINA 


ROCK HILL—J. Thomas Williams named asst. trust offi- 
cer and asst. cashier at PEOPLES NATIONAL BANK. 


TEXAS 


CORPUS CHRISTI—R. C. Thompson assumed duties as 
trust officer of CorPUS CHRISTI BANK & Trust Co., having 
resigned as trust officer of First NATIONAL BANK of Roswell, 
New Mexico. He is a graduate of U. of Texas Law School. 


DALLAS—Mr. Jean R. Johnson elected vice president and 





For complete 
fiduciary service in 
Minnesota .. . 











GEORGE KRONCKE, JR. 
Madison 


WALTER R. YOUNG 
Lubbock 


JEAN R. JOHNSON 
Dallas 
trust officer in charge of the trust department of TEXAS 
BANK & Trust Co. A graduate of Oklahoma U. Law School, 
Johnson attended the Missouri School of Mines and Missouri 
U. He previously was vice president and trust officer of 
AMERICAN NATIONAL BANK of St. Paul, Minnesota. 


GALVESTON—On resignation October 1 of John W. Mc- 
Cullough as president, First HUTCHINGS-SEALY NATIONAL 
BANK, Paul L. Rounsaville assumed that position, coming 
from First State Bank of Gladewater where he was also 
president. McCullough then moves to board chairman, Robert 
K. Hutchings to vice chairman, and John W. Harris con- 
tinues as chairman, executive committee. 
LUBBOCK—Walter R. Young became vice president and 
trust officer in charge of the trust department of First 
NATIONAL BANK, moving from the MANATEE RIVER NATIONAL 
BANK at Bradenton, Florida, where he held the title of trust 
officer. Young is a graduate of the College of Law, U. of 
Louisville. 


WASHINGTON 


SPOKANE—Howard J. Maher elected asst. trust officer at 
the Spokane branch of SEATTLE-FIRST NATIONAL BANK. 


SPOKANE—The OLD NATIONAL BANK appointed Luther C. 
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ASK ANY TRAVEL AGENT 


ICELANDIC) A IRLINES 
LI LAALS 


15 West 47th St., New York 36 
PL 7-8585 





983 








Open house was held recently in the new trust and escrow de- 

partment quarters pictured above for Bank of America’s Beverly 

Hills Main Office which serves as trust headquarters for 24 

branches of the bank in the Beverly Hills district. The department 

which occupies the entire second floor of the building, has 4,000 
square feet of floor space. 








Trust Department quarters of First American National Bank, 
Duluth, are located on fourth floor of bank’s new $3,000,000 eight. 
story building. A “dial-routed” pneumatic tube system connects 
all departments and directly connects the trust department with 
its own vaults. A closed TV circuit permits quick and private 
exchange of information among all major departments. 





Fendler a vice president and trust officer to fill the vacancy 
caused by retirement of George L. Kimmel who completed 
47 years with the bank. Fendler began his banking career 
at Old National as a messenger in 1925, Walter A. Dawson 
advanced to asst. vice president and trust officer to super- 
vise a new service of estate tax planning available through 
the trust department to residents of the Inland Empire as 
well as to their attorneys and insurance advisors. Prior to 





joining the bank in April, Dawson was associated with the 
Bureau of Analysis in Davenport, Iowa, for over 18 years. 


WISCONSIN 


MADISON—Judge George Kroncke, Jr., resigned his judge- 
ship to become vice president and trust officer of First Na- 
TIONAL BANK. Clarence E. Karn, vice president, trust officer 
and director, who joined the bank in 1922, retired. 





MERGERS, NEW TRUST 
DEPARTMENTS 


Birmingham, Ala. — EXCHANGE-SECUR- 
ITY BANK recently established a trust 
psn and appointed Willard L. 
Hurley its first full 


VER 
National, 


Knight, Jr., 


NATIONAL BANK, to be known as DEN- 
UNITED STATES NATIONAL BANK. 
Stewart Cosgriff, president of Denver 
will become board chairman 
and chief executive officer; 
president; and Neil F. Rob- 


formerly CITIZENS BANK, opened its new 
trust department under supervision of 
Maurice D. Hartman, vice president. 
Formerly a vice president of FIDELITY- 
PHILADELPHIA TRUST CO., where he 
headed the pension trusts business, Hart- 


Roger D. 





time trust officer. 
Hurley’s entire 
business career has 
been in trust bank- 
ing, with the First 
National Bank of 
Montgomery from 
1948-1950, and the 
past seven as’ a 
National Bank Ex- 
aminer for Trust Departments in the 
Sixth Federal Reserve District. He has 
also been administrative assistant to the 
Assistant Chief National Bank Ex- 
aminer charged with supervision of all 
national banks’ trust activity. 

Denver, Colo. — Directors have ap- 
proved consolidation of the DENVER Na- 
TIONAL BANK and the UNITED STATES 





WILLARD L. HURLEY 


erts, executive vice president. Subject to 
approval of stockholders and authorities, 
merger would become effective January 
1, 1959. 

Stamford, Conn. — FIDELITY TITLE 
& Trust Co. changed its name to STAM- 
FORD FIDELITY BANK & TRUST Co. 

Torrington & Hartford, Conn. — Tor- 
RINGTON NATIONAL BANK & TRUST Co. 
merger with HARTFORD NATIONAL BANK 
& TRusT Co. is scheduled for October 31, 
under the name of the latter. President 
Frank G. Whitney of Torrington Na- 
tional will become a senior vice presi- 
dent, and Mae R. Cooke and Robert L. 
Fisher will continue as trust officers at 
Torrington office. Preliminary approval 
has been granted. 

Stuart, Fla. — First NATIONAL BANK, 








When You Need a Fiduciary 
in Washington State... 


Trust Department 


NATIONAL BANK OF COMMERCE 
OF SEATTLE 


BRANCHES THROUGH WASHINGTON x One of the oldest and largest 


Member Federal Deposit Insurance Corporation 
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Trust Departments in the 
Pacific Northwest. 


2nd Avenue at Spring St. Seattle 


man spent 44 years in trust departments 
in the East before moving to Florida 
in 1957. 

Chicago Heights, Ill. — Under the 
Federal Reserve Act, First NATIONAL 
BANK has been granted trust powers. 

Taylorville, Il. — Trust powers have 
been granted to the First NATIONAL 
BANK. 

Trenton, N. J. — PROSPECT NATIONAL 
BANK has been absorbed by the TRENTON 
TRusST Co. 

Trenton, N. J. — Consolidation of 
FirsT-MECHANICS NATIONAL BANK with 
the TRENTON BANKING Co. became effec- 
tive, under name of First TRENTON Na- 
TIONAL BANK. 

Nyack, N. Y. — Effective September 
29 Nyack BANK & TRusT Co. became al 
affiliate of MARINE MIDLAND CorpP., 10 
be known as MARINE MIDLAND TRUST 
Co. oF ROCKLAND CouNTy. Combined re 
sources amount to about $26 million. 

Norristown & Pottstown, Pa, — Mer 
ger of the NATIONAL BANK of Pottstown 
and MontTcoMEeRY County BANK & 
Trust Co., Norristown, has been 4p- 
proved by shareholders under name 0 
the latter, subject to regulatory authori 
ties approval. All officers are to col 
tinue. Total resources will be in excess 
of $92 million, and trusts administered 
will exceed $69,500,000. 

Winnipeg, Man., Canada — ‘QUIT 
ABLE TRUST Co. and WESTERN TRUST ©? 
united with GUARANTY Trust Co., unde! 
the latter’s name, 
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Individuals seeking positions in trust 
departments may have free listing 
(maximum six lines). Responses to 
listings should be addressed to the 
Code number shown, care of “Trusts 
and Estates,” for forwarding to ap- 
plicant,. The magazine cannot under- 
take to answer inquiries. 

Operations officer, early thirties, 10 
years experience in all phases of trust 
operations, including IBM, as well as 
trust administration. College graduate. 
Desires post as operations officer with 
progressive bank. Will relocate. 810-1. 


Investment advisor and analyst with 
NYSE firm, 32, college graduate with 
graduate study in law, finance. Desires 
work in trust or investment department. 
Family man. Location no factor. 810-2. 


Insurance underwriter, with 30 years 
experience in trust work including 12 
as trust department head, with emphasis 
on public relations and new business, 
wishes to return to trust field, prefer- 
ably in East. 810-3. 


Trust operations manager, 33, twelve 
years experience, trust operations officer, 
corporate trust and stock transfer man- 
ager. Desires to relocate for better 
portunity. 89-6. 


op- 


Profit-minded businessman, 30, will di- 
rect medium trust department, help it 
grow and make it pay. Knowledge all 
phases trust administration, costs, sales 
and people. Specialized background in 
estate planning and general management 
experience. LL.B. Harvard. $12,000. 89-7. 


Attorney, B.A., LL.B., LL.M. (Tax- 
ation); 3 years as pension administra- 
tor with a leading New York bank; fa- 
miliar with all phases of pension and 
estate planning. Desires responsible posi- 
tion with trust department or consulting 
firm. 89-8. 


Securities —- economic research as- 
sistant, 25, with two years experience 
and studies in estate planning and tax- 
ation, desires opportunity in Trust De- 
partment, 89-9. 

Att 
large 
trust 
Plann 
portu 


orney, 31, six years experience with 

Mid-West trust department in 
administration, probate, estate 
ng, taxes, seeks position with op- 
ity. Will relocate. 89-10. 


Assistant trust officer, 30, nine years 


exper ence primarily in administration 
and  perations, desires position with 
small or medium-sized trust department. 
89-1] 

Ma», 35, M.A., B.S., economics, Ph.D. 
Tequi: ements partially completed, with 7 
years djiversified banking experience with 
Supei visory agency and some experience 
a8 in. estment analyst and economics in- 
struc or at University level, seeks posi- 
OcrosER 1958 


tion with institution in New York City 
area. 89-12. 


Attorney, 40, with general practice and 
business background, and five years ex- 
perience in trust department of large 
bank, desires greater opportunity and 
remuneration as career trustman. 89-14, 

Attorney, 29, two years experience 
with firm in general practice of law 
emphasizing tax, estate and real estate 


transactions. Desires position in trust 
administration, 89-15. 
A A A 
IN MEMORIAM 
C. BARTON BREWSTER, vice president 


in the general banking department of 
PROVIDENT TRADESMENS BANK & TRUST 
Co., Philadelphia, and former head of 
the trust department. 

WENDELL M. SMOOT, senior vice presi- 
dent of ZIoNS First NATIONAL BANK, 
Salt Lake City. 


Bank Supervisors Elect 
Burkett 

William A. Burk- 
ett, Superintendent 
of Banks of the 
State of California, 
was elected presi- 
dent of the Nation- 
al Association of 
Supervisors of 
State Banks at the 
recent convention 
Randolph H. Hughes, 
Bank Commissioner of Delaware, 
Irving C. 
of Banks of 





WILLIAM A. BURKETT 
in Minneapolis. 
State 
elected first vice president; 


Rasmussen, Commissioner 
Minnesota, second vice president; and 
Dick Simpson, Bank Commissioner of 
Arkansas, third vice president. 


A AA 


@ Boston Safe Deposit & Trust Co.’s 
“Permanent Charity Fund” completed its 
41st year on June 30 with a book value 
of over $13 million, The annual report 
for fiscal 1958 shows record distributions 
of $725,774 compared with $87,602 in 
1918, the first year of grants. 


B77 


we 
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TRUST DEVELOPMENT 
OFFICER 


Trust Department of one of Cali- 
fornia’s most progressive financial 
institutions located in the Bay 
Area, requires experienced man 
to develop and administer new 
trust accounts. Intimate knowledge 
of estate problems from point of 
view of lawyer, insurance planner 
or banker necessary. Legal back- 
ground desirable, but not essen- 
tial. Age 35-50. Write giving full 
details of experience and earn- 
ings history. All replies will be 
treated with strictest confidence. 


Box 810, Trusts and Estates 
50 East 42nd St., New York 17 
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WOMEN BANKERS TEACH ECONOMICS 


More than 200 bank women, heade 
by Mrs. Dorothy Noble Smith, assistant 
manager of Chemical Corn Exchange 
Bank’s Park Avenue office, have set out 
to educate women in money management. 
Sponsored by the New York State 
Bankers Association, the group will pro- 
vide speakers, movies or slides to some 
800 women’s organizations in the State. 
The campaign will include such topics 
as Trust Services for the Family, Mak- 
ing a Will, How to Invest, and The Fight 
Against Inflation, 


A AA 


@ Winners in the banking classifica- 
tion of the Financial World’s 14th an- 
nual award for the best annual reports 
are: first place (Bronze Oscar)—Citi- 
zens & Southern National Bank, Atlanta, 
and Girard Trust Corn Exchange Bank, 
Philadelphia; second place — Franklin 
National Bank, Franklin Square, and 
Bankers Trust Co., New York; third 
place — Republic National Bank, Dallas, 
and Bank of Virginia, Richmond. 


Q. 
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Estate Planning Council 
Activities 

Southern Arizona — On September 
22 Earl Brunken, trust officer, Valley 
National Bank, Phoenix, spoke on “Mar- 
ital Deductions.” 

Denver — On September 25 sixty- 
nine people heard a talk on the Estate 
Planning Aspects of Deferred Compen- 
sation by Hugh MacKay, director of 
advanced underwriting, State Mutual 
Life. 

Connecticut — On September 16 C. 
Newton Schenck, New Haven attorney 
and lecturer, spoke on “Pour Over 
Trusts.” Mr. Schenck was the drafts- 
man of the 1957 Assembly bill from 
which came the new Act on incorpora- 
tion by reference and “pour-overs” to 
living trusts. 

Hawaii — On September 25 K. L. 
Wong, Internal Revenue agent in charge 
of examinations of estate and gift tax 
returns for the Hawaii district, spoke 
on “Federal Estate Taxes.” 

Chicago — An annual C.L.U. Insti- 
tute Scholarship in memory of Roland 
D. Hinkle, C.L.U., former president of 
the American Society of Chartered Life 
Underwriters and the Chicago Chapter, 
has been established by the Chicago Life 
Insurance and Trust Council. 





Large 
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Small 


enough to be personal 
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Indianapolis — On September 25 
Walter A. Slowinski, attorney, spoke on 
methods of perpetuating closely held 
corporations. He also covered the estate 
tax provisions of H.R. 8381 dealing with 
foreign real estate exclusion. 

Des Moines — On September 8 James 
F. Swift spoke on “Corporate Distribu- 
tions.” 

Louisville —- On September 25 Brad- 
ley O. Turner, C.P.A., and James B. 
Young, attorney, discussed the 1958 
Technical Amendments Act and the 
Small Business Tax Revision Act. 

Central New Jersey — On September 
30 Elmer L. Nicholson, second vice 
president, agency department, Connecti- 
cut General Life Insurance Co., Hart- 
ford, spoke on “Team Cooperation for 
Estate Planning.” 

Cleveland — On September 8 a group 
of former speakers discussed current 
questions regarding life insurance: Can 
Federal and State reach proceeds or 
cash values under Ohio spendthrift 


statutes — Inheritance tax in various 
situations —- Insurable interest — Pay- 
ments to minors — Assignments of 


ownership where policy left payable to 
estate. 

Fort Worth — The following officers 
have been elected for the 1958-59 year: 
Chmn. — William J. Baker, life under- 
writer; 1st Vice Chmn. — Paul Cook, at- 
torney; 2nd Vice Chmn. — Samuel P. 
Beaty, trust officer, Fort Worth Nation- 
al Bank; Sec. — O. T. Youngblood, Jr., 


trust officer, First National Bank; 
Treas. — Hilton T. Ray, C.P.A. 
A & A 


Pritchard Heads NAI.U 
Oren D. Pritch- 


ard was elected 
president of the 
National Associa- 
tion of Life Under- 
writers at the an- 
nual meeting in 
Dallas last month. 
Branch manager 
in Indianapolis for 
Union Central Life Insurance Co. since 
1935, he has held every elective office 
in the local and state associations, and 
in the NALU he was for six years chair- 
man of the State Law and Legislation 
Committee. The other new officers are: 

Immediate Past President: Albert C. 
Adams, Philadelphia, Pa. 

Vice President: William S. Hendley, 
Jr., Columbia, S. C. 

Secretary: William E. North, CLU, 
Evanston, III. 

Treasurer: Louis J. Grayson, CLU, 
Washington, D. C. 





a 


OREN D. PRITCHARD 


Architect’s drawing of new 41-story building 
to be erected by First National City Bank 
of New York on the block bounded by 
Park and Lexington Avenues, 53rd and 54th 
Streets. Scheduled for completion early in 


1961, the structure will house a_ branch 
office and centralize the bank’s operating 
departments, now scattered throughout the 
city. Other occupancy for banking or trust 
services will be decided later. 


INVESTMENT COMPANIES 
(Continued from page 976) 

the first of the month was $16.25 per 

share, its market value was 181% and 


per share asset value about $2.00 above 
market. 


Mutuals’ Principal Values 
at All-time Highs 

The per share principal values of al: 
most half of the mutuals included in 
our Index attained their all-time highs 
at the end of September. One half dozen 
balanced funds and twice that number 
of stock and flexible companies joined 
this distinguished company as is indi- 
cated by the double daggers in column 
7. National Investors, specializing i 
growth stocks, registered the greatest 
appreciation. The average principal in- 
dex for the balanced funds indicated a 
1344% increase for the last twelve 
months; the comparable statistic for the 
stock mutuals was 17%. 


Anderson Heads N.A.I.C. 
Herbert R. Anderson, President o 


Group Securities, Inc., was elected presi 
dent of the 170 member Nationa! Ass0- 
ciation of Investment Companie: Mr. 
Anderson has been identified with ibe 


investment company industry fo1 three 
decades. He succeeds Joseph E. ‘ ‘elch. 
executive vice president of Wellingto? 
Fund, Inc. 
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RIGHTS OF NON RESIDENT TRUST COMPANIES; 

















GUARDIAN 
TRUSTEE OF COMMITTEE OF 
ADMINIS- NAMED PROPERTY PROPERTY OF 
STATE TRATOR EXECUTOR IN WILL OF MINOR INCOMPETENT 
en Yes (4) Yes (4) Yes (4) Yes (4) Yes (4) 
Arizona No No Yes No No 
Arkansas No No Yes No No 
California No No No No No 
Colorado — No Yes (2) Yes (3) No No 
emectegt ae Yes (4) (19) Yes (4) (19) No No 
Delaware Yes (4) Yes (4) Yes (4) Yes (4) (10) Yes (4) (10) 
District of Columbia —__. Yes Yes Yes Yes Yes 
NR oh a et No No No (8) No No 
Georgia _.....__________. Yes (4) (13) Yes (4) (13) Yes (4) (13) Yes (4) (13) Yes (4) (13) 
oe an at No No No No No 
MR ee) Yes (4) Yes (4) Yes (4) Yes (4) 
CI RAED Yes (12) Yes (12) Yes (12) Yes (12) 
ee ee Yes (17) Yes (17) Yes (17) Yes (17) 
eee | No No No No 
ae No No No No 
Louisiana Boi Pe ey se oe I Eee No. (20) No No No 
eee ieee Yes Yes Yes Yes Yes 
eens Yes (4) Yes (4) Yes (5) Yes (4) Yes (4) 
Massachusetts _...._._..__. Yes (4) Yes (4) Yes (4) Yes (4) Yes (4) 
a No No No No 
Minnesota __..____ ; Yes (4) (13) Yes (4) (13) Yes (4) (13) Yes (4) (13) Yes (4) (13) 
Mississippi - ... Yes (4) Yes (4) Yes (4) Yes (4) Yes (4) 
Missouri TNL = Se _.__.. Yes (4) (15) Yes (4) (15) Yes (4) (15) Yes (4) (15) Yes (4) (15) 
Montana . ea es No No No No No 
Nebraska e es - _ No No No No No 
ee _.. No No No No No 
New Hampshire No No No No No 
New Jersey No Yes (4) Yes (4) No (4) (6) No (4) (7) 
New Mexico No No No No No 
SS a Yes (4) Yes (4) Yes (4) Yes (4) 
North Carolina —— No No No No 
North Dakota __ _...... Yes (4) Yes (4) Yes (4) Yes (4) Yes (4) 
Ohio 7 , een _ No (18) No (18) No (18) No (18) No (18) 
Giiahoma, No No No No No 
2 eee No No No No 
Pennsylvania __..._ 1es:'(4) Yes (4) Yes (4) Yes (4) Yes (4) 
Rhode Island - Setanta! OS AD Yes (4) Yes (4) Yes (4) Yes (4) 
south ‘Carolina _........ No No Yes No No 
South Dakota wea. abies aS No No No No 
Tennessee __. a2 _... Yes (120r4) Yes (120r4) Yes (120r4) Yes (120r4) Yes (12o0r4) 
Texas Beacon ee a eetactaat No Yes (11) Yes (11) No No 
Utah fg en a sake le No No No No 
Vermont __ Je _... Ne Yes (1) Yes (1) No No 
aed eee ee No No No (14) No No 
Washington ____ i oa tc No No (16) No No 
West Virginia aS No No No No 
eons. Mo Yes (4) Yes (4) No No 
ne Yes Yes No (6) No (7) 
ae tite Oa ie a No No No No 
I ered ee No No No No No 


The answer “Yes” indicates that the right to act is either absolute or dependent on fulfillment 
of conditions precedent which are not onerous or expensive; the answer “No” indicates that 
the prohibition is either absolute or dependent on fulfillment of conditions precedent which are 
too onerous or expensive to warrant compliance. 


(1) In the discretion of the Probate Court, pro- (10) If named in the Will. 
vided at least 65% of the estate is located or (11) If a permit to do business in Texas could be 


invested without the state of Vermont, and obtained, which is doubtful. 
provided that Vermont banks are permitted (12) In conjunction with a resident of the state. 
to act as executor or trustee under the Will (13) Limited to trust companies in conterminous 
of a resident of foreign bank’s state. states. 
(2) Subjeet to discretion of Probate Court, only (14) But instances have been reported of a non- 
as co-executor with a resident. resident trust company having been appointed. 
(3) Provided the testator expressly directs that (15) Limited to trust companies of adjoining or 
the trust is not to be administered under the next adjoining States and subject to court 
_ jurisdiction of a Colorado Probate Court. approval if not named in Will. 
(4) *‘!eciprocal”—provided a bank of this state (16) If no objection made, court may direct dis- 
my act in such capacity in the state of in- tribution to foreign trustee named in Will for 
Cc yporation of the non-resident trust company. administration of assets outside state. 
(5) ‘ ceiprocal”—as in (4) above except as. to (17) But some districts also require appointment 
C \rt-appointed trustees where the appoint- of resident co-fiduciary. 
ment would appear to be discretionary. (18) “But may qualify to do trust business by 
(6) F< may act as testamentary guardian. deposit of securities or cash and payment of 
(7) 5. may act as testamentary guardian of an annual fee.” 
it ompetent minor. (19) If named in will or if named by person to 
(8) J may receive bequests to it as trustee of whom power of appointing executor or trustee 
roney or intangible personal property. was granted in such will. 
(9) If named in the Will and approved by the (20) But, opinion to the contrary has been ex- 
court. pressed. 
;This 


art, compiled as of July 1958, is reproduced by permission of Probate Attorneys Association 
(Inte: .ational), 11018 W. Pico Boulevard, Los Angeles 64. 
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NEw ZEALAND PUBLIC TRUSTEE REPORTS 
RECORD BUSINESS 


Record business for the fiscal year 
ended March 31, 1958, is reported by 
The Public Trustee of New Zealand. New 
business of £14,525,483 and total estates 
and funds under administration of 
£71,790,545 exceeded all previous years. 
Wills, trusts and agencies comprise the 
largest class of estates administered. 

The 10,506 wills prepared by this of- 
fice constitute a peace-time record. To- 
gether with safe keeping of the wills, 
this is a service “obviously appreciated 
and utilized.” 


The Common Fund increased by 
£159,381 to a total of £21,973,393, in- 
vested as follows: mortgages £13,305,- 
534; local bodies debentures £3,445,113; 
government securities £4,627,241; ad- 
vances to estates and beneficiaries £920,- 
742. 

A Ar DB 


@ Alaska’s admission as a State has 
special significance for Riggs National 
Bank, Washington, D. C. The bank still 
has copies of the original warrants and 
drafts endorsed by George W. Riggs of 
the then banking firm of Riggs & Co., 
authorizing payment of $7,200,000 in 
gold to Russia to acquire Alaska as a 
territory in 1867. Thomas Riggs, a cou- 
sin of George, was Governor of Alaska 
from 1918 to 1921. 
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Second District Trust 
Department Survey 
Shows Profit Increase 


Aggregate net profits of trust depart- 
ments in the Second District increased 
18% in 1957 after income taxes and 
allowed credits for deposits. The Federal 
Reserve Bank of New York received 
reports from 115 trust departments with 
annual commissions and fees over 
$10,000 in its annual survey of trust 
earnings and expenses, but this net earn- 
ings increase is based on 86 banks that 
reported for both 1956 and 1957. 


Trust earnings in New York City 
banks were up 16% compared with 
32% for banks outside the City. The 
rise reflects an increase in both the vol- 
ume of trust business and the scale of 


allowable commissions and fees in New 
York and New Jersey. 


The 115 reporting banks had aggre- 
gate 1957 trust earnings of $104 million 
representing 78% of trust commissions 
and fees received by all banks in the 
area. They serviced 112,000 personal 
trust and agency accounts and 4,000 cor- 
porate trust accounts with outstanding 
bonds of $30 billion. 

Trust commissions and fees of the 
7 New York City banks reporting de- 
tailed income and expenses for both 
years increased 8% to $74 million, 
but expenses rose 10% to $63 million. 
Income from pension and profit-sharing 
trusts increased 18% (highest rate) 
but provided only a small part of total 
trust earnings. Income from personal 
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Trust accounting and record keeping at Fairfield County Trust Co., Stamford, Conn., is 


now handled by the IBM data processing system shown above, newest installation of its 
kind in any bank in the County. Trust department growth — 316% in a decade — made 
this the natural initial operation, but the equipment is geared to the bank’s future 
growth, president Harold E. Rider said, and will handle jobs for other departments a 
well. “Customers benefit by the accuracy, swiftness and completeness of punch card 


” 


accounting, 


Mr. Rider said, and “Management will have a tool to provide up-to-the. 


minute statistical information for the best possible management of the bank’s operations.” 





trusts went up 12% (second highest) 
and accounted for 35% of total in- 
creases in commissions and fees of 
these banks. Estate accounts showed the 
lowest increase in income — 2%. 

Net earnings after taxes but before 
allowed credits rose 33% for personal 
trusts and 7% for estates. Personal 
agencies and corporate trusts and agen- 
cies showed lower earnings. Pension 
trusts reported net losses (as in 1956 
and 1955) but allowed credits converted 
these into net earnings 153% above 
1956. Aggregate expenses for all types 
of trusts rose from 86% of income in 
1956 to 89% in 1957, chiefly owing to 
the administration of corporate trust 
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business. Salaries and wages allocated 
to personal trust accounts 
slightly. 

Trust commissions and fees for 79 
banks outside New York City rose 19% 
to $12 million while expenses rose 10% 
to $11 million. Net earnings after taxes 
but before allowed credits almost dou- 
bled (99% but allowed 
credits increased only 13%, the gain in 
net profits after adjustment for credits 
was only 32%. These net profits totaled 
$2.5 million. A substantial rise in in- 


declined 


rise), since 


come from estates was the major factor 
contributing to the increase. The onl 
group reporting net losses were hanks 
with commissions and fees of less than 
$50,000 — these after 
credits showed net profits. 


and allowed 


These 79 banks accounted for 86% 
of all trust department earnings of ihe 
98 banks outside New York City in 
cluded in the survey. 

Among the 115 reporting banks in 
1957, net losses (after taxes but before 
allowed credits) on trust business were 
reported by 37% compared with 49% 
in 1956. After allowance for credits onl) 
12% showed net losses in contrast to 
22% in 1956. Experience in New York 
City and outside was significantly dif 
ferent. Among the outside banks, 37% 
reported losses (before credits) com 
pared with 53% a year before. The 
proportion of New York City banks 
reporting similar losses increased from 
25% in 1956 to 35% last year. After 
credit allowances, however, no City 
banks reported losses (6% did in 956) 
and outside the City the proportion was 


reduced from 24% in 1956 to 14% i 
1957. 
a a. & 
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ESTATE TAX 





Stock dividends not included as part of 

value of transfers in contemplation of 
death. Decedent made gifts of stock 
which executor conceded were made in 
contemplation of death. Policy of cor- 
poration had always been not to pay 
ash dividend, but to capitalize earnings 
by distribution of stock dividends. Some 
pf stock dividends were paid after de- 
cedent had made gifts, and some repre- 
sented earnings after date of gifts. 
Commissioner determined and Tax Court 
agreed that shares issued as stock divi- 
dends were includible in decedent’s es- 
tate. Estate appealed. 


HELD: For Estate. Stock dividends 
were declared out of profits earned sub- 
sequent to gifts, and were not propor- 
tionate part of assets at that time. Thus, 
decedent donor never had any interest 
in these shares or in corporate earnings 
which dividends capitalized. They are 
not to be included in decedent’s estate. 
Even though tax is measured by value of 
transferred property as of date of death, 
gifts are not to be regarded as made 
as of such date. M. R. McGehee, Exr. v. 
Comm., 5th Cir., Aug. 18, 1958. 
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Option price of stock fixed as fair mar- 
ket value by jury. Decedent died in 1952. 
In 1947, he had given option to buyer, 
to be exercised within four months after 
his death, to purchase his stock in close 
corporation at $14.57 share. Government 
contended stock had value of $42.00 per 
share. In instructing jury with respect 
to valuation of stock, court defined fair 
market value as price willing buyer 
Would pay willing seller, not obligated 
to sell. Prices at which stock was bought 
and sold within reasonable time before 
and afier valuation date, financial con- 
dition of company, value of stock in 
companies engaged in similar lines, and 
testimony of expert witnesses, were all 
‘o be considered. Option price was to be 
tonside:ed in connection with all other 
‘videnc’. It is only one of many factors 


‘o be sed in determining fair market 
Value, 
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HEI): Jury found, after considering 
all ev; nce, that option price of stock 
Was it fair market value. Michigan 
Trust (0., Ear, v. U.S., D.C. W.D. Mich. 
Aug. 2. 1958, 
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FEDERAL TAX NOTES 


SAMUEL J. FOOSANER 
Foosaner, Saiber & Schlesinger, Newark, New Jersey 


Three year statute of limitations bar- 
ring refund claim runs from date of pay- 
ment of tax. Executors filed estate tax 
return on January 13, 1950. Return had 
been due on January 6, 1950 and pay- 
ment of interest was later made for 
late filing. On January 17, 1951 and 
January 23, 1951, additional amounts 
of tax were paid as result of deficien- 
cies. Subsequently, it was discovered that 
debt owed by decedent had not been 
claimed on return. Claim for refund was 
filed on January 5, 1954. Commissioner 
denied claim and executors sued for re- 
fund. 

HELD: For Commissioner, Statute of 
limitation runs from date of payment of 
tax. It does not run from date of formal 
assessment of deficiency. As to tax ori- 
ginally paid in 1950, claim filed in 1954 
was barred by statute. H. A. Hill, Exr. 
v. U. S., D.C. N J., Aug. 21, 1958. 


Legal life estate with power to con- 
sume corpus does not qualify for marital 
deduction under 1939 Code. Decedent left 
her entire estate “in fee simple” to her 
husband. He was given unrestricted use 
of income and right to dispose of or use 
corpus. Provision, however, was made 
that, if at time of husband’s death he 
should possess any of property, it was 
to pass to named beneficiaries. Estate 
claimed marital deduction to allowable 


extent for value of bequest. Commis- 
sioner denied deduction. 
HELD: For Commissioner. Husband 


received only life estate coupled with 
power of disposition in fee during his 
lifetime. Under section 812(e) (1) (B) of 
1989 Code, legal life estate does not 
qualify for marital deduction. M. R. 
McGehee, Exr. v. Comm., supra. 

Editor’s note: See Section 2056(b) (5) 
for different treatment under 1954 Code; 
and Technical Amendments Act of 1958, 
(Section 93) for possible refunds under 
1939 Code. 


GIFT TAX 


Gift not complete where income pay- 
ments unlikely. Taxpayer created trust 
for benefit of father. Trust company 


and father were named as trustees and 
were given uncontrolled discretion, when- 
ever they deemed it advisable and neces- 
sary, to pay any of accumulated income 









to father during his lifetime for his 
maintenance and support. Father had in- 
dependent income of $30,000 for life 
and net worth of $70,000. He was 62 
years of age when settlor transferred 
securities to trust. Commissioner held 
value of father’s life estate in securities 
to be taxable gift. Gift tax was paid 
and action for refund was later insti- 
tuted. 


HELD: For taxpayer. Until trustees 
determine need, father will receive noth- 
ing. Gift is not complete until put be- 
yond recall. Possibility of father receiv- 
as to make gift incapable of valuation. 
H. L. G. Clement v. Smith, D.C. E.D. 
Pa., Sent. 4, 1958 


Treatment of lifetime trust transfers 
of community property. Decedent created 
inter vivos trust of community property. 
Income was reserved to himself for life, 
then to his wife for life, with corpus 
distributions thereafter. Right to alter, 
amend or revoke trust was reserved by 
grantor. Commissioner held trust was 
not testamentary, and that when de- 
cedent died without having exercised 
his right of revocation, trust became 
irrevocable. Wife’s share of community 
property then became completed gift to 
trust. 


HELD: For Commissioner. Wife’s one- 
half of corpus, less her retained life in- 
terest, constituted taxable gift by her 
to trust as of date of decedent’s death. 
On decedent’s death, trust became ir- 
revocable. Decedent’s half of community 
property transferred to trust was in- 
cludible in his estate. Comm. v. Chase 
National Bank, 5th Cir, Aug. 19, 1958. 


Treatment of community interest in 
insurance trust. Decedent created insur- 
ance trust, reserving power of revoca- 
tion. Premiums on policies on his own 
life, held by trust, were paid out com- 
munity funds. Wife was income bene- 
ficiary of proceeds for life. 

HELD: Under Texas law, bundle of 
rights in insurance policy contracted for 
by insured spouse is owned by commun- 
ity. When insured died, and his control 
over property terminated, transfer by 
surviving widow to trustee of her com- 
munity right was effectuated. This con- 
stituted completed taxable gift from com- 
munity. Measure of gift is one-half 
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amount of proceeds less value of her life 
estate in that half. Other half of insur- 
ance proceeds is includible in decedent’s 
estate. Comm. v. Chase National Bank, 
supra. 


REVENUE RULINGS 


Estate Tax: Expenses incurred during 
alternate valuation period. Certain ex- 
penses were incurred by executors of 
estate in caring for and feeding cattle. 
Alternate valuation date of one year 
after decedent’s death had been elected 
by estate for purposes of valuing cattle. 

Service rules that feed on hand at 
date of death and cost of labor, feed, and 
supplies purchased which were used in 
feeding and caring for cattle prior to 
their sale constitute allowable admini- 
stration expenses, Under Section 2053 
(a) (2) of 1954 Code, expenses incurred 
in preserving and caring for property 
during administration of estate, where 
immediate distribution of assets to bene- 
ficiaries is not possible, are allowable de- 
ductions in determining decedent’s net 
estate. Rev. Rul. 58-436, I.R.B. 1958-35, 
p.. 8. 


Estate Tax: Determination of “in- 
cluded” and “excluded” property under 
estate alternate valuation rule. Section 
2032 of Code provides executor with elec- 
tion to value assets existing at date of 
decedent’s death, which form part of his 
gross estate, as of one year after death, 
or as of date of sale or other distribution 
of such assets within such year. 


All property existing at decedent’s 
death is referred to as “included proper- 
ty” and it remains “included property” 
for purposes of valuing gross estate even 
though it changes in form by being re- 
ceived or disposed of. “Excluded proper- 
ty,” which is not to be taken into ac- 
count in arriving at value of gross estate, 
is composed of property earned or ac- 
crued after decedent’s death and during 
alternate valuation period with respect 
of death, which does not represent “in- 
to any property interest existing at date 
cluded property.” Rev. Rul. 58-436, I.R.B. 
1958-36, p. 8. 


Income Tax: Unemployment benefit 
plan qualifies as exempt voluntary em- 
ployees’ beneficiary association. As re- 
sult of collective bargaining agreement, 
corporation established trust to provide 
unemployment benefits to supplement 
state unemployment compensation bene- 
fits during periods of reduction in force 
or temporary layoffs. 


Service rules that plan qualifies as vol- 
untary employees’ beneficiary association 
exempt from Federal income tax under 
section 501(a) of 1954 Code. Benefits are 
sufficiently similar to life, sick, or acci- 
dent benefits so as to qualify as “other 
benefits” within meaning of section 
501(c)(9) of 1954 Code. Benefits paid by 





San Francisco Giant — The $13 
Bank of America Service Center 
June 30. It will have the largest usable floor §ApEM) 


million 
begun 





space of any office building in the city tor’s 
when completed late in 1959. It will house , 
trust department accounting services, and 
departments serving metropolitan Bay Area Esta 
branches and the entire Bank of Americal 958 
organization, and will have space and facili. 
ties for a data processing center and four§ Trai 
ERMA installations. A roof heliport will proper’ 
accommodate two helicopters at one time, 
Wma ee Taipei dichie lenis an __ Ipther t 
. : : : in join 
trust are includible in gross income of m4 . 
individual recipient for year in which ko 
received. Rev. Rul. 58-442, I.R.B. 1958-36, at 
~?-— becurec 
ahaa old. T 
A BRB 
secured 
QUEEN VICTORIA’S DESCENDANTS AND fhe sp¢ 
RULE AGAINST PERPETUITIES vison ¥ 
Because the common law rule against§ Lowe 


perpetuities permits a trust to last asfladempt 
long as persons designated in the will 


or trust are living, it has been fairly HEL 
‘ ‘. -y muon 7% 

common practice in England to provide aa 
ration 


that a trust shall continue until the 
death of the last descendant of Queen Rage 
Victoria. British courts, however, have pm th 
been warning against this practice, the — 
latest admonition having been issued by fhe pre 
Judge Danckwerts in re Scarborough’s encumt 
Will Trusts (The Times) 3/22/58), Heg te 
pointed out that since World War II it sup 
has become much more difficult to - th 
termine the existence of the late Queen’ * p 
descendants. While the question of rez where. 
sonableness of the limitation was not 
squarely presented in view of the in- vendor 
validity of the trusts on other grounds tle pz 
the case raises a caution, particularly chaser 
as to trusts created since the matter wasf?U'Pos 















Comi 






first considered in 1943 in Re Lever-§f*Main 
hulme, 169 L.T.Rep. 294. seems, 
A A A hounece. 
@ The seventeenth annual Institute Mually 
Federal Taxation of New York Un: ers ° 
versity’s Division of General Education ff trust 
will take place from November 5-l4 
Some 750 tax practitioners from all ove {CHARI 
the nation will hear lectures and discus Ret 
sions by 108 experts in various fields if Con 






taxation. 





A #& A 
@ The Third Oklahoma Institute @ 
Taxation was held in Oklahoma City ” 
October 18. The Institute, sponsored 
jointly by the State Associations for th! Her h 
Bar, C.P.A,’s, Trust Companies, ©.L.U:! will, 'T 
and the Kansas-Oklahoma Division “g*8teen 
the Mid-Continent Oil & Gas Association fftter 
covered the more important of the sub Mest si 
stantive changes in the Technicé fee of 
Amendments Act of 1958 and the Smal™Ptoper 
Business Tax Revision Act. heree 
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begun 
- florfADEMPTION — Alteration of Testa- 
“ly tor’s Interest 
house 
» and California—District Court of Appeal 
Area Estate of Trainer, 161 A.C.A. 392 (June 17, 
nerica 1958). 
facili j / : 
1 four Trainer’s will devised a parcel of real 


t will 
time, 


property to Margaret Duncan and an- 
sther to Margaret and her husband John 
in joint tenancy. On subsequent sale of 
both parcels, Trainer received in each 
ase a note for balance of purchase price 
kecured by deed of trust on the parcel 
sold. The question was whether the notes 
kecured by the deeds of trust passed to 
he specific devisees or whether the de- 
rises were adeemed. 


me of 
which 
158-36, 


AND 


gaint Lower court determined there was no 


ast asfademption. 


e wil HELD: Affirmed. Probate Code, Sec- 
tion 78, provides in effect that an al- 
eration in the testator’s interest in 
property but which does not wholly di- 
vest the interest does not constitute a 
wa revocation of a disposal by will. “ * * * 
“a * the property, subject to such charge or 
encumbrance, or the remaining interest 
8) ’ therein, passes by the will.” The court 
,gquotes from an earlier case to the effect 
- that the result is not in harmony with 
the preponderance of authority else- 
where, 


’ 


Queen's 
of rea 
as not Comment: Where property is sold, the 
the in-g’ndor taking a deed of trust back, the 
rounds@'tle passes technically through the pur- 
‘cularly ‘taser to the trustee, but is held only for 
ter wageurposes of security. The vendor’s only 
Lever-*Maining interest is the security. It 
seems, therefore, that the rule an- 
hounced in the subject case would apply 
tute on equally to a case where the vendor takes 
k Uni back as security a mortgage instead of 
a trust deed. 








lucation 
y” 5-14. 
all ov {CHARITABLE TRUSTS — Trustee May 


discus Retain Counsel to Defend Will but 
fields fff Contractual Fee is not Permissible 
Missouri—Supreme Court, Div. No. 1 
Vurphey v. Dalton, 314 S.W. 2d 726. 
tute of 
City off Testetrix left the remainder of her 


yonsoreleState in trust for charitable purposes. 
for the Her heirs brought suit to contest the 
C.L.UA§ML. The trustee entered into a written 





ision d — nt with an attorney whereby the 
atter 





undertook to defend the will con- 

on the basis of a contingent 
‘echniclgtee of 30% of the real and personal 
io SmalP'operty distributable to the trust. 
Thereafter, the trustee orally employed 


ociatiol, 
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the same attorney to resist the assess- 
ment of inheritance taxes against the 
estate. The attorney so employed was 
successful in both instances. He filed a 
petition for specific performance of the 
contingent for contract and for an al- 
lowance of $400 out of the trust estate 
for services rendered in the inheritance 
tax matter. 


The trial court denied relief on both 
counts, holding that both contracts were 
void because the Attorney General was 
the only party who could properly de- 
fend the public charitable trust or em- 
ploy counsel to do so. The attorney ap- 
pealed. 


HELD: Reversed and remanded, The 
duties and liabilities of trustees of public 
charitable trusts are similar to those of 
the trustees of private trusts, and the 
same principles applicable to private 
trusts govern in public charitable trusts. 
The trustees of public charitable trusts 
may take any reasonable action neces- 
sary to uphold the validity of the trust 
and thereby protect the trust assets. 
They have the right to retain counsel 
of their own choosing to render neces- 
sary legal services. When and under 
what circumstances the Attorney Gen- 
eral is a necessary or proper party to 
a will contest or to any other suit in- 
volving a public charitable trust, or 
should bring such action, has nothing to 
do with the right of a trustee to be 
represented by counsel of his own choos- 
ing. 





While the contracts were not invalid, 
the trustee could do no more than con- 
tract that appellant would have an 
equitable claim against the trust assets 
for the reasonable value of the neces- 
sary services rendered. Under all of the 
circumstances, including the nature and 
value of the estate, the nature of the 
trust, and the services performed, $2,500 
was reasonable for services in the will 
contest and $400 was reasonable for 
services rendered in opposing inheritance 
taxes. 


DISTRIBUTION — Law at Date of 
Death of Intestate Adopted Person 
Prevails 


Maine—Supreme Judicial Court 
In re Elva T. Williams, 144 A. 2d 116. 


Mabel Nevins was adopted in 1884 un- 
der statutory authority, married and ac- 
quired property. She survived her hus- 
band as well as her adopting parents and 
died intestate. The court found that the 
property owned by the decedent was not 
received from her natural mother or 
kindred, The question was whether the 
property of an adopted person should be 
distributed in accordance with the law 
in effect at the time of the adoption or 
in accordance with the law in effect at 
the time of the death of the adopted 
person. The Probate Court ruled that 
the right to inherit property from or by 
an adopted person is determined by the 
law of descent in effect at the time of 
the death of the intestate. 

HELD: Affirmed. The intestate’s prop- 
erty thus passed to the kindred of the 
adopting parents, in this case a nephew. 


Joint TENANCY — Unpaid Portion of 
Purchase Price Belongs to Surviv- 
ing Owner of Realty under Con- 
tract of Sale 


Kansas—Supreme Court 
Estate of Hewitt, 183 Kans. 352. 


On and prior to July 21, 1952, defen- 
dent, Ray Biege, and his wife, Pearl, 
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were the owners as joint tenants with 
the right of survivorship and not as 
tenants in common of certain real estate 
in Reno County, and administered the 
property as such. On the mentioned date 
they sold the property on a real estate 
contract, placing the contract, together 
with a warranty deed to the property, in 
escrow in a Hutchinson bank. The con- 
tract provided that all future payments 
were to be made to the bank, which was 
instructed to deposit such payments to 
the joint survivorship bank account of 
Ray and Pearl. The contract itself con- 
tained no provision that the right to re- 
ceive payments was held in joint ten- 
ancy. Plaintiffs-executors seek to re- 
cover an undivided one-half interest in 
the proceeds collected on the contract 
and deposited to defendant’s account 
since the death of Pearl. 

The question presented by plaintiffs’ 
appeal is whether a husband who joined 
with his wife as a vendor in a real es- 
tate contract for the sale of real proper- 
ty held by them as joint tenants with the 
right of survivorship is entitled to the 
unpaid portion of the purchase price 
under the contract of sale by right of 
survivorship upon the death of the wife, 
or does such contract constitute a sever- 
ance of the joint tenancy. 

Trial Court held for the defendant. 

HELD: Affirmed. Notwithstanding the 
Bieges entered into a contract to sell the 
land, they were the owners of the legal 
title to the real estate, subject to the 
escrow contract for the sale thereof, as 
joint tenants and not as tenants in com- 
mon, and at the death of Pearl the de- 
fendant as surviving joint tenant became 
the sole owner of the legal title to the 
real estate and all rights under the 
escrow contract for the sale thereof. 


LIFE TENANT & REMAINDERMAN — 
Former Entitled to Entire Trust 
Income Unless Otherwise Provided 


Tennessee—Supreme Court 
Miller v. Miller, 315 S.W. 2d 101. 


Settlor left the entire income from his 
testamentary trust to his wife for life, 
directing that it be used for her support 
and that of their children, The trustees 
were authorized to pay the income to 
her at intervals in their discretion. Af- 
ter her death the income was to go to 
the children, but there were provisions 
for accumulating it for their benefit un- 
til termination of the trust. For fifteen 
years the trustees paid the widow only 
a part of the income, accumulating a 
large sum in the estate. In proceedings 
to construe the trust instrument, the 
chancellor held that the trustees might 
accumulate surplus income after pro- 
viding for the support of the widow and 
children. 

HELD: Reversed. The evidence showed 
that testator had carefully planned his 
estate and that he was aware of a 
tendency by his wife to expend large 





sums. Nevertheless he gave her tie ep. 
tire trust income and did not limit jts 
use by her. The only discretion -zivey 
the trustees was as to the interv:ls of 
making payment to her. The on'y ae. 
cumulation provisions pertain to income 
accruing after her death. She 
titled to all accumulated and all 
income during her life. 


5 en- 
uture 


LIFE TENANT & REMAINDERMAN — 
Former’s Estate Entitled to Ac. 
cumulated Income 


Oregon—Supreme Court 
Crow v. Strome, 327 P. 2d 414. 


Will provided that the entire net ip- 
come of the trust created thereby was 
to be paid monthly or quarterly to testa- 
tor’s wife during her lifetime. The trus. 
tee was also given absolute discretion 
to encroach upon principal to provide for 
her reasonable needs and comforts if the 
net income was not sufficient. The trust 
also vested the trustee with absolute 
to determine what should con- 
stitute principal or gross income, or net 
income available for distribution. Upon 
the death of the wife the trust was to 
terminate and the estate go to the living 
issue of the testator by right of repre- 
sentation. 


power 


The widow died intestate, leaving as 
her heirs a daughter by a prior mar- 
riage and a son by testator. 

During the trusteeship, income ac 
cumulated which was not paid to the 
widow during her lifetime. The appel- 
lants, testator’s children by a former 
marriage and the aforementioned son, 
claimed that this accumulation should 
become a part of the principal of the 
trust estate. Respondent, the daughter, 


contended that it should be paid to the¥ 


widow’s estate. 

HELD: Affirmed. The principal object 
of the testator was to provide for his 
wife. The will expressed in clear and 
unambiguous words that the net income 
from the trust should be paid monthly 
or quarterly to her during her lifetime. 
There were no charges of irregularities 
in the trust administration and_ the 
trust was well managed, but the widow 
did not need all of the income accumulat- 
ed by the trust. Testator made his will 
during the early ’30’s, during depressio 
times, and the values of his farm prope! 
ties had increased considerably durin 
the trust period. By reason of the clea! 
and absolute direction to pay the entire 
net income to the life beneficiary, she be 
came the equitable owner of a vested il 
terest in the net income during her life 


LIFE TENANT & REMAINDERM AN — 
Rule in Shelley’s Case Applied 


Maryland—Court of Appeals 


Burnham yv. Baltimore Gas and Ele: ‘ric ©» 

144 A. 2d 80. 

By a so-called “indenture” exe: ited in 
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1852, a parcel of Maryland rea] estate 
was conveyed to Eliza Ann Lee “to have 
and to hold the said .-. . premises above 
mentioned and described unto the said 
Eliza Ann Lee her heirs and assigns 
forever. In Trust to and for the uses, in- 
tents and purposes that is to say in 
trust for the use and benefit of her two 
infant children Priscilla Lee and Mary 
Ann Lee for and during their joint 
natural lives and the life of the sur- 
vivor of them, without impeachment of 
or for any maner [sic] of waste and 
after the death of the said Priscilla Lee 
and Mary Ann Lee, To Have and To 
Hold the said herein described land and 
premises to their heirs, in fee simple.” 

In 1924 Mary Ann, the surviving 
daughter of Eliza, conveyed to the Gas 
Company a right of way over the proper- 
ty for an electric transmission line. The 
descendants of Mary Ann and of Pris- 
cilla brought the present suit in eject- 
ment against the Gas Company, con- 
tending that Mary Ann had only a life 
estate in the property, and that the 
1924 deed to the Gas Company carried 
with it no rights whatever beyond her 
death in 1943. On motion for summary 
judgment, the lower court held that the 
Rule in Shelley’s Case applied, and that 
the 1924 deed to the Gas Company was, 
therefore, good. Plaintiffs appealed. 

HELD: Affirmed in part and reversed 
in part. Although abolished by statute 
in 1912, the Rule in Shelley’s Case is 
operative in Maryland as to deeds ex- 
ecuted before that time, such as the 
1852 deed involved in this case. All the 
interests in that deed are equitable; they 
are all created by the same instrument; 
and the same instrument contains a re- 
mainder interest of the same quality to 
the heirs of the life tenants to take 
as a class from generation to generation. 
The provision qualifying Eliza’s interest 
as “without impeachment of waste” does 
not change it from an equitable interest 
to a legal one. Moreover, this is a passive 
or “dry” trust and is executed on Eliza’s 
death by the Statute of Uses without the 
necessity of any deed from her to the 
holders of the remainder interest. Ac- 
cordingly, as a result of the Rule in 
Shelley’s Case and the Statute of Uses, 
Priscilla and Mary Ann each had an un- 
divided one-half interest in fee in this 
property, and, at least as to Mary Ann’s 
heirs, her deed to the Gas Company in 
1924 is effective and binding. 

However, the successors in interest to 
Priscilla’s one-half interest in the fee, 
not having joined in the 1924 deed, are 
not as a matter of law bound by the 
act of their co-tenant, and summary 
judgment should not have been granted 
against them. The case is, therefore, re- 
mand d for further proceedings to de- 
termine the rights of Priscilla’s heirs. 


Lire TENANT & REMAINDERMAN — 
Stock Dividend Results when Sur- 
plus is Capitalized 


Octozrr 1958 


New York—Court of Appeals 
Matter of Fosdick, 4 N.Y. 2d 646. 


Two inter vivos trusts, established in 
1918, provided that all stock dividends 
were to be distributed to the grantor, and 
after his death to his executor. Under 
the grantor’s will, a charity became en- 
titled to such stock dividends after the 
grantor’s death. In 1954, when each trust 
held 1,200 shares of General Electric no 
par common stock, the company can- 
celled this stock and for each share is- 
sued three new shares of common stock 
having a $5 par value — so that each 
trust then held 3,600 shares. In making 
the change, the company transferred 
part of its earned surplus to capital ac- 
count, and the amount so transferred 
was 7/12ths of the augmented capital of 
the corporation. 

The income beneficiary, and various 
amici curiae, contended that General 
Electric had effected a stock split and 
had not intended to distribute earnings, 
and if part of the new shares were dis- 
tributed to the charity as a stock divi- 
dend the subsequent trust income would 
be diminished and the grantor’s inten- 
tion frustrated. 

HELD: For the charity. The courts 
have traditionally ruled that a_ stock 
dividend is a distribution of stock ac- 
companied by a transfer of surplus to 
capital, while a stock split results in an 
increase in the number of shares without 
the simultaneous shift of surplus to cap- 
ital. These definitions existed when the 
trusts were created. Therefore, under the 
language of the trust agreements Gen- 
eral Electric must be deemed to have 
effected a stock dividend to the extent 
that surplus was capitalized. 

In determining what part of the new 
shares is to be distributed to the charity 
as a stock dividend, it would be incorrect 
to allocate to the charity that number of 
shares whose aggregate market value 
equals the capitalized surplus attribut- 
able to the shares held by the trusts. 
The stock dividend consists of that num- 
ber of shares whose aggregate par value 
equals the capitalized surplus attribut- 
able to the shares held by the trusts. 
Therefore, 7/12th of the new shares 
constitute a stock dividend and the char- 
ity is entitled to receive 2,100 of the 
new shares from each trust. 

NOTE: Trusts created after May 17, 
1926 are governed by Pers. Prop. L. Sec. 
17a, which provides that a dividend pay- 
able in stock of the declaring corporation 
belongs to principal, unless the trust 
instrument otherwise provides. 


PowErRs — Limitations — Trustee’s 
Discretion not Controlled by Court 
California—District Court of Appeal 
Estate of Genung, 161 A.C.A. 557 (June 20, 
1958). 
Genung’s will set up a trust for the 
benefit of Elizabeth Jones, giving her 
the income and giving the trustee dis- 
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cretion to pay additional sums out of 
principal if necessary for Elizabeth’s 
“care, health, benefit or support.” After 
Elizabeth’s death, her administratrix 
filed a petition for an order directing all 
assets in hands of trustees to be deliver- 
ed to her on ground that the trustee had 
not exercised their discretion in favor 
of Elizabeth in a sufficiently favorable 
manner. The trial court, having found on 
substantial evidence that the trustees’ 
discretionary power had been reasonably 
exercised, refused the relief demanded. 


HELD: Affirmed. Where the power is 
discretionary and the trustee fairly em- 
ploys his judgment in exercising it, the 
court will not control his action be- 
cause of disagreement with him (no dis- 
agreement expressed here) but must find 
abuse of discretion or bad faith before 
it will interfere. 


REVOCATION — Codicils Given Effect 
Although Residuary Trust for In- 
competent Son was Thereby Sub- 
stantially Reduced 


Kentucky—Court of Appeals 
Stivers v. Mitchell, 314 S.W. 2d 569. 


Testator left his entire residuary es- 
tate in trust for the use of an incom- 
petent son. Thereafter, by two codicils, 
he created monetary legacies which, if 
given effect, would leave a comparatively 
small sum to constitute the trust estate 
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for the incompetent. This action was 
brought by the incompetent’s committee 
seeking a judgment declaring the codicils 
to be void. The trial court considered 
that the codicils would have the effect 
of substantially destroying the trust 
created by the will and that as neither 
codicil expressly referred to the trust, 
the codicils were void. The personal 
representative and legatees under the 
codicils appealed. 


HELD: Reversed, The codicils, being 
the latter of the testamentary docu- 
ments, must be given effect. Where a 
will and codicil are inconsistent, the 
codicil, being the latest expression of the 
testator’s desires, is to be given prece- 
dence. Testator had the right by ex- 
ecuting the codicils to destroy the trust 
fund if he did so by plain language ex- 
pressing his intention to do so, or he 
could do so by the necessary implication 
of the language he used. 


TAXATION — Estate & Inheritance — 
Effect of Bequest of “50% of Ad- 
justed Gross Estate” 


Florida—Court of Appeals 


King v. Citizens & Southern National Bank, 
103 So. 2d 689. 


Item Third of the will bequeathed to 
the testator’s wife “fifty percentum 
(50%) of the assets of my estate re- 
maining after payment of administration 
expenses, funeral expenses, and claims 
against my estate, before deduction of 
Estate or Inheritance taxes. It is my 
intention in the instant paragraph to de- 
vise and bequeath unto my said wife, 
fifty percentum (50%) of my adjusted 
gross estate, as the same is defined for 
Federal Estate Tax purposes.” 


The Court had for decision three ques- 
tions. 


HELD: (1) The two sentences in 
Item Third were clearly inconsistent. 
When two clauses are in irreconcilable 
conflict, the latter clause will prevail. 
Thus the widow was entitled to 50% 
of the decedent’s adjusted gross estate, 
as defined for Federal Estate Tax pur- 
poses, 


(2) The legacy was a general pecuniary 
legacy not entitled to share in the in- 
come or economic gain or loss of the 
principal during the course of admini- 
stration. 


(3) Property passing to the widow de- 
hors the will (valued $145,000) although 
included in the adjusted gross estate 
($690,000) for Federal tax purposes, is 
not to be deducted from the 50% of the 
taxable estate bequeathed to her. The 
will made no reference to such property 
and it must be presumed that if testator 
had desired to reduce the testamentary 
bequest by the amount of property, a 
positive provision would have been in- 
serted to that effect. 





TAXATION — Estate & Inheritance — 
Failure to Exercise Power of Ap- 
pointment Does not Remove Prop. 
erty from Taxable Estate 


South Carolina—Supreme Court 

Montague v. South Carolina Tax Commission, 

103 S.E. 2d 769. 

Montague’s will by Item II made 
specific devises and bequests to his wife 
Marie. By Item III, he devised and be- 
queathed the residue to trustees, to pay 
the net income over for the support of 
his wife, with power to invade the corpus 
if needed for her support. By Item IV, 
the wife was given “full authority to 
dispose of the said property by her Last 
Will and Testament.” Item V of the will 
provides that in the event the widow 
failed to exercise the power, or any 
property remained otherwise undisposed 
of at her death, it should go in equal 
proportions to their three children. Item 
V further provided that testator owned 
60% of the stock of B. L. Montague Com- 
pany, and, “In the final distribution and 
settlement of my estate it is my will 
and I so direct that this stock shall be 
divided among and distributed to my 
said three children in equal shares and 
proportions .. .” 

Marie died intestate, thus failing to 
exercise the power of appointment. The 
Tax Commission assessed an inheritance 
tax against her net estate and _ the 
entire residuary estate of her husband, 
upon the ground that she had a general 
testamentary power of appointment 
which was taxable under Sec. 65-461 and 
462, 1952 Code of Laws of South Caro- 
lina. 

The administrator appealed contending 
(1) that the stock in the B. L. Montague 
Company was not included in the testa- 
mentary power, in that the testator in- 
tended it in any event to go to his chil- 
dren, and (2) the property is not sub- 
ject to an inheritance tax since the donee 
with testamentary power of disposition 
died without exercising such power. 

HELD: Affirmed. 

(1) The intent of the testator was to 
give his wife the power to dispose of 
all of the residue, including the stock, 
and such was not changed by the word- 
ing of Item V. 

(2) Under Sec. 65-462, the failure to 
exercise the power of appointment does 
not remove the property from the estate 
of the donee. 


TAXATION — Estate & Inheritance — 
Federal Tax Not Allocable to Real 
Property 


Illinois—Appellate Court 
Lawless v. Lawless, 17 Ill. App. 2d 481. 


This was an action by legatee-devise 
individually and as executor under a Will 
to recover from certain devisees 4! 
equitable contribution of a proportionate 
share of the Federal estate tax at 
tributable to the valuation of their i” 
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terests in real property. The testator be- 
queathed all his personal property in 
equal shares to certain of his nephews 
and nieces and devised his real property 
in various shares to them and to another 
nephew and niece, the shares of the last 
two being subject to a life estate in their 
mother. The sole question presented was 
whether the Federal estate tax should 
be proportioned between all devisees and 
legatees, according to their interest re- 
ceived, or paid wholly out of the per- 
sonal proverty. 

HELD: The doctrine of equitable con- 
tribution will not permit an apportion- 
ment of Federal estate taxes among the 
devisees of real property. As long as the 
personal property is sufficient to pay 
Federal estate taxes, and in the absence 
of any apportionment statute or con- 
trary intention in the will either to 
make a specific bequest or apportion the 
Federal estate tax otherwise, the tax 
will be paid first out of personalty. The 
Federal estate tax is an “excise tax” up- 
on the happening of an event, namely 
death, and is a burden on the corpus of 
the estate as an expense of administra- 
tion which falls first upon personalty. 
In contrast, the Illinois inheritance tax 
is a charge upon the property, whether 
real or personal, received by the bene- 
ficiary. 


TAXATION — Gift — Future Interests 
Taxed According to Status of Don- 
ees at Date of Gift 


Tenncssee—Supreme Court 


Karsh v. Atkins, 313 S.W. 2d 253. 


Settlor created a trust for the benefit 
of her daughter for life with remainder 
to her natural or adopted children. At 
the date of the gift the life beneficiary 
had one adopted child but no natural 
children. She was then forty-three years 
of age. Tennessee gift taxes are levied 
on “Class B” donees at a much higher 
rate than on “Class A” estates. An 
adopted child is classified in the former 
group, while a natural child is in the 
latter. The settlor contended that since 
in contemplation of law the life bene- 
ficiary could still have natural children, 
the remainder should be taxed at a lower 
rate for such children. The chancellor 
held that the higher rates applied. 

HELD: Affirmed. Throughout her life 
there is a legal possibility that the life 
tenant may have natural issue. The tax- 
ing Statutes, however, compel collection 


of gift taxes within a short time after 
| the gift is made, The commissioner can- 
not Wait to assess the tax until termina- 
tion of the life estate. Accordingly the 
remainder is taxed at the rates applica- 
ble to donees in existence at the date of 
the gj: 

WILLs — Construction — Date for 


De‘ermination of Heirs 


California—District Court of Appeal 


Est..'e of Liddle, 162 A.C.A. 7 (July 7, 1958). 


Ocron:r 1958 


Mrs. Liddle’s will left certain shares 
of stock in trust for the benefit of 
Florence McNally during her lifetime 
and upon her death to go to Edward I. 
Coffey, or in the event of his death to 
his “heirs-at-law.” Coffey died before 
Miss McNally, leaving as his only heir 
his wife Kathleen. She died intestate 
six years before the life tenant. This 
controversy arose on final distribution 
of the trust estate, the administrator of 
Kathleen’s estate claiming the stock on 
the one hand and cousins of Coffey on 
the other. 

HELD: Reversed. (1) Kathleen’s heirs 
take. The designation of heirs at law 
of Edward Coffey meant his heirs at law 
living at the time of his death and not 
as determined at the later death of the 
life tenant. 

(2) Order made by Superior Court in 
1953 on the death of Florence McNally 
directing partial distribution to the heirs 
at law of Edward Coffey was not res 
judicata of the issue since it was not 
determined who his heirs were. 


(3) A bequest to heirs of a designated 
person is a gift to a class, and one of 
the recognized incidents of such a gift 
is that the class closes when increase in 
the number of its members becomes an 
impossibility. 


WILLs — Construction — Trust Ter- 
minated on Gift Over to Last Sur- 
vivor 


Pennsylvania—Supreme Court 


Bonham Estate, 393 Pa. 355. 


Testatrix died in 1912 leaving the 
residue of her estate in trust to pay 
the income to her three daughters equally 
for life. At the death of any daughter, 
the share went to her surviving children 
per stirpes, and in default of such chil- 
dren, to the other daughters and the 
issue of any deceased daughter. The 
three daughters survived testatrix. Two 
daughters died without issue surviving. 
The third daughter is 82 years of age, 
unmarried and incapable of bearing chil- 
dren. 

On petition, the lower court terminated 
the trust, concluding that the gift over 
on death without issue only applied to 
such a death occurring after testatrix’s 
death and while another daughter was 
living. Since petitioner has outlived her 
sisters, the gift over is ineffective as to 
her, and she now has a vested interest 
in the entire corpus. The personal repre- 
sentatives of the two deceased daughters 
appealed. 

HELD: Affirmed. The rule that death 
without issue refers to testator’s lifetime 
does not apply where it is clear that 
testator was referring to a period sub- 
sequent to his death, as is shown in 
this case by the direction to pay income 
to the first taker. Therefore when the 
first daughter died, the gift over became 
effective; when the second daughter died, 


the gift over became effective to transfer 
the entire trust corpus to the remaining 
daughter in fee. Her estate is not subject 
to divesting on her death without issue, 


because the sole purpose of the gifts 
over was to vest the estate in the last 


surviving daughter. 


WILLs — Joint & Mutual — Inten- 
tion as to Effect of Mutual Wills is 
not Controlling 


Kentucky—cCourt of Appeals 

Smith v. Bowling Green Bank & Trust Co., 314 

S.W. 2d 538. 

Husband and wife each executed a 
holographic will by which each devised 
all property to the other. The husband 
died first and shortly thereafter the wid- 
ow died without having changed her will. 
The personal representative brought ac- 
tion against the heirs at law of the hus- 
band and the heirs at law of the widow 
to obtain a judgment fixing the rights 
of the two sets of heirs in the property 
left by the widow. The trial court held 
that the husband having died, the pro- 
vision in the widow’s will devising prop- 
erty to him constituted a lapsed devise, 
and the widow’s property descended to 
her heirs at law as intestate property. 

HELD: Affirmed. The record contained 
evidence that the widow had an intention 
that the property which she obtained from 
her husband’s estate at her death go to 
the heirs at law of the husband, However, 
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there was no evidence of an actual agree- 
ment between the husband and the wife 
as to the disposition she should make 
of any property received from his estate. 
The widow may have been mistaken as 
to the effect of her will, but the Court 
is restricted to the question of interpret- 
ing her written statements and cannot 
consider her oral expressions of intent. 


WILLs — Joint & Mutual — Irrevoc- 
able Agreement Created 


Pennsylvania—-Supreme Court 
Liggins Estate, 393 Pa. 500. 


Decedent orally agreed with his daugh- 
ter and son-in-law that if they would 
convey to him a one-half interest in a 
dwelling which they owned and in which 
all three resided, each of them would 
execute reciprocal wills leaving their re- 
spective interests in the property to the 
survivors. The conveyance was made and 
each party made a will carrying out the 
agreement. The daughter died first. Af- 
ter her death, new wills were executed 
by decedent and his son-in-law in: ac- 
cordance with the agreement and the 
original wills of those two destroyed. 
Sometime later decedent executed a third 
will devising his estate to his daughter. 
After decedent’s death, the son-in-law filed 
a petition for specific performance of the 
agreement. The lower court held that 
the agreement was not irrevocable and 
that the destruction of the original wills 
after the daughter’s death terminated 
the agreement. Son-in-law appealed. 


HELD: Reversed. The performance of 
the agreement by the conveyance and 
execution of the three wills made the 
agreement irrevocable, and the execu- 
tion of the new wills by decedent and his 
son-in-law, and the destruction of the 
original wills was a continuance of and 
substantial compliance with the agree- 
ment. The last will of decedent was 
therefore a breach of the agreement. 


MorRTGAGES — Residuary Devisees 
Can Mortgage Their Interest Al- 
though It May Be Subject To Pay- 
ment of Debts 


Massachusetts—Supreme Judicial Court 
Zelman v. Killion, 1958 Mass. 979. 


On one of the questions in this com- 
plicated case, the superior court judge 
ruled that a mortgage given by residuary 
devisees was invalid because “neither of 
the aforesaid legatees had any title they 
could convey.” 


HELD: This ruling was wrong. While 
the estate devised was subject to the 
payment of the testator’s debts if needed, 
the title of the devisees was not condi- 
tional. Their title was absolute, subject 
to be divested on proper proceedings by 
creditors. Hence they could mortgage 
whatever interest they had. 
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The Goal Beyond The Sale 


What is it that the dedicated career agent seeks to accomplish? 


It’s to give to a fellow man, from carefully acquired knowledge, the power to 
attain more abundant living. Few agents become great without the deep 
conviction that each sale must be a means to this end. Counting more than 
any commission check is the answer to one searching question: 


“How much better off is he because of me?” 


It has long been our rewarding privilege to urge our people to hold fast to 
this philosophy. 


<c_ CONNECTICUT GENERAL 
Life Insurance Company, Hartford, Connecticut 











